
 

 

 

 

1 

 

EVIA & LEBA Compliance reference sheet 

Regulatory Diary & Forward Outlook Grid plus Last Month 
Regulatory Activities & Conduct Initiatives 

0830 Wednesday 04th September 2024 

1. Regulatory Outlook and Diary 
a Regulatory Stocktake going into Autumn 
b Regulatory Update From a conduct perspective 
c US District Court Blocks FTC Ban on Noncompetes 
d BBVA Settles FINRA Charges for TRACE Reporting Violations; 
e Nasdaq Futures, Inc. Fined for False Statements to CFTC; 
f FINRA: AWC: SAL Equity Trading, Settles Charges for TRACE 

Reporting Violations; 
g ICE Circular 24/114 - Disciplinary Notice: Settlement of Disciplinary 

Proceedings against R.J O'Brien & Associates LLC 
h FINRA: AWC: Merrill Lynch, Pierce, Fenner & Smith, Incorporated; BofA 

Securities, Inc. Fined for Failing to Monitor Manipulative Tradin 
i SEC Awards Four Whistleblowers $122 Million;  
j CFTC: Order: The Bank of New York Mellon Settles CFTC Charges for 

Swap Reporting Failures; 
k DORA Implementation 

2. Regulatory and Compliance Forward Diary  
3. Highlights from the Regulatory Environment  in March 

a List of FMSB Standards and Practice Statements 
b BMR, RFRs & LiBOR Transition Update 
c Capital Markets and Market Structure 
d MAR  
e Fintech, SupTech & Reg Tech Developments 
f Sanctions Requirements 
g Conduct, Fines & Enforcements 
h Prudential & Risk 
i Green finance, ESG & Disclosures 
j Energy & Commodities 

 



 

 

 

 

2 

 

Regulatory Stocktake going into Autumn 

• In the UK, we understand that the eighth edition of the Regulatory Initiatives Grid, which was 
postponed earlier this year due to the general election, is now anticipated in late 
September/early October. This, together with Labour’s annual party conference on 22-25 
September, should answer a number of the currently open questions around the new UK 
government’s approach to elements of previously anticipated matters and the consequential 
mandates of the regulators. 

• Equally, in the EU we anticipate more information from the new European Commission on its 
priorities for 2024-2029, starting with the Drahi Report on 11th September and the State of 
the Union address next month. 

Markets And Markets Infrastructure 

• Progress on implementing consolidated tape is anticipated in both the UK and the EU. In the 
EU, MiFIR amendments grant ESMA the power to organise a selection procedure for a single 
entity to provide a consolidated tape for each specified asset class, beginning initially with 
bonds by 29 December 2024. The FCA is also working to finalise the tender design to appoint 
a bond CTP and expects to commence its tender before the end of 2024. It asks anyone 
potentially interested in taking part in the process to contact it by 13 September 2024. Further 
information on the proposals for a UK regime for an equities CT is also anticipated by year 
end. 

• Progress on the move to accelerated settlement is also expected in both the EU and UK. In 
the UK, the Accelerated Settlement Taskforce will deliver its final report by year end, with an 
interim report anticipated by the end of September. The report will discuss what changes 
should fall to legislation, what to rulebook changes and what is more appropriate for industry 
guidance, together with timings. A short consultation is expected after publication of the 
interim report. 

• ESMA is also expected to publish a final report and submit its technical advice to the EC on 
amendments to the penalty mechanism under the CSDR by 30 September.  

Regulatory Reform Post Brexit 

• The previous government outlined its intentions for the next phase of the smarter regulatory 
framework in March. So called ‘tranche 3’ was intended to include the onshored AIFMD, 
UCITS Directive, continuing with Payment Services and E-Money Directives reform, EMIR, 
beginning with Titles III, IV and V relating to Central Counterparties and the MiFID Org 
Regulations. We wait to see how the new government will prioritise the UK’s post Brexit 
regulatory framework reforms. 

Structural Reform 

• It is expected that the ‘near-term’ reforms to the UK’s ring fencing regime which had been 
anticipated in Q1 will proceed. HMT’s response to the 2023 call for evidence on aligning the 
ring-fencing and resolution regimes is also still expected. 

Operational Resilience 
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• Operational resilience is likely to remain a focus. In the EU, DORA requirements will apply 
from 17 January 2025 and over the next quarter, the final technical standards and guidelines 
will be published and endorsed by the regulatory authorities. 

• Meanwhile, in the UK, the regulators remain focused on firms’ preparations to meet the 31 
March 2025 deadline to maintain important business services without intolerable harm to 
consumers and markets. Final rules in relation to the new UK framework for critical third 
parties introduced under FSMA 2023 are also anticipated. Once in effect, HMT will be able to 
commence designating the first critical third parties under the regime. 

• Additionally, the FCA and PRA are expected to issue a consultation on incident and 
outsourcing and third-party reporting.  

Fintech 

• Labour’s plans for the UK fintech sector are touched on in its January manifesto, where they 
committed to rolling out the next phase of Open Banking, defining a roadmap for Open 
Finance, embracing securities tokenisation and a central bank digital currency. 

• The Digital Information and Smart Data Bill was announced as part of the King's Speech 
2024. This is expected to set out a legislative framework for the expansion of data sharing 
schemes beyond Open Banking. 

• When it comes to the regulation of fiat-backed stablecoins and unbacked cryptoassets more 
generally, the new government haven’t yet confirmed its stance. Under the Conservatives, 
HMT had been preparing secondary legislation to bring activities relating to such stablecoins 
into the regulatory perimeter, its progress remains subject to parliamentary time. 

• The regulators in Europe continue fine-tuning the details of the cryptoassets regime under 
MiCAR. A raft of technical standards and guidelines are expected to be finalised before the 
end of the year, just in time for the commencement of the majority of the MiCAR 
requirements on 30 December.  

Prudential Regulation 

• In the UK, the second part of the PRA’s near final policy on the implementation of Basel 3.1 
is said to be top of the agenda. However, ongoing uncertainties around the timing and 
substance of US implementation continue. With concerns around fragmentation and issues 
caused by different implementation dates, recent reports suggest that the UK may further 
delay its implementation of the changes from 1 July 2025 to January 2026 ‘at the earliest’. 
In the EU, implementation of the final Basel III standards under the CRR3 is set to commence 
from 1 January 2025. 

• The PRA is also expected to publish proposals on capital requirements under the new small 
domestic deposit taker regime. 

Sustainable Finance 

• In the UK, Labour committed to delivering a world-leading green finance regulatory 
framework in its January manifesto and to this end, we anticipate developments in this area, 
including in relation to the regulation of ESG ratings providers. 

• For UK fund managers, the naming and marketing rules under the sustainability disclosure 
requirements (SDR) are set to enter into force on 2 December. The FCA is expected to consult 
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on applying its SDR to overseas funds, financial advisers, pension products and other 
investment products marketed to retail investors, and listed issuers and to consult on 
introducing ESG disclosures for MiFID investment firms as part of the IFPR. 

• In the EU, the ECB expects all banks under its supervision to be fully aligned with its 
expectations for climate and environmental risks by year end. Legislation on the regulation 
of ESG rating activities is also anticipated. 

Retail 

• In the UK, 2024 had been cited as the year for reform to the Consumer Credit Act 1974. We 
wait to see whether this is a priority for the new government, although Labour did list 
reinforcing consumer protection and financial inclusion as one of its six priority policies in 
January 2023. 

• Additionally, although the Labour party has confirmed that it supports the smarter regulatory 
framework initiative, the timing of progress on the UK retail disclosure framework to replace 
PRIIPs remains uncertain. The FCA had been due to consult on its proposed rules following 
publication of the draft Consumer Composite Investments (Designated Activities) 
Regulations 2024 in November 2023. 

• Another area of policy on which we might expect developments in the UK is the regulation of 
buy now pay later. 

• In the EU, progress on the retail investment strategy in trilogues is expected. 

Payment Services And Payment Systems 

• For payment service providers, in the UK all eyes are on 7 October when the mandatory FPS 
APP reimbursement rules will come into effect. Over the next month we anticipate the 
finalisation of the CHAPS reimbursement requirement and the introduction of the Payment 
Services (Amendment) Regulations 2024 in Parliament, to ensure that all the new 
requirements can commence simultaneously. 

• Beyond APP we await the outcomes of a number of significant payments-initiatives. These 
include the strengthened safeguarding requirements from the FCA, the National Payments 
Vision and the PSR’s market reviews into cross-border interchange fees, and card scheme 
and processing fees. 

• In the EU, PSD3 is another file that seems to have been paused by the European elections in 
Q2 of this year.  

Recovery And Resolution 

• In the EU, institutions are expected to submit their first self-assessment reports under EBA 
guidelines on improving resolvability by year end. The European Parliament and Council will 
consider the EC's legislative proposals for the Regulation establishing the European deposit 
insurance scheme (EDIS), for reforms to the BRRD, the SRM Regulation and the DGSD 
relating to its review of the crisis management and deposit insurance (CMDI) framework. 
Meanwhile member states are expected to apply measures implementing Directive 
2024/117, the ‘daisy chains Directive’ which contains reforms to BRRD relating to the 
minimum requirement for own funds and eligible liabilities (MREL) from 14 November. 
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• In the UK, the Bank Resolution (Recapitalisation) Bill is expected to reach the committee 
stage in the House of Lords from 5 September. The Bill provides the BoE with a more flexible 
toolkit to respond to the failure of small banks. The Bill would expand the statutory function 
of the FSCS to provide funds to the BoE upon request, to be used where necessary to support 
the resolution of a failing bank. The FSCS would then recover the funds provided by charging 
levies on the banking sector, similar to the current arrangements for funding depositor pay-
outs in insolvency. The UK government is also expected to update the SRR Code of Practice 
and the regulators to consult on rule changes resulting from the changes anticipated by the 
Bill. 

From a conduct perspective we are eagerly awaiting the NFMC Report from the FCA together with 
the SMCR Consultation Paper, and we’ve heard publication could be anytime between the end of 
September to as late as December 2024. Whilst some rumours suggest it is coming next year, the 
PRA indicated in writing that it will be published “during 2024” and reconfirmed what we already knew 
which is that the CP will cover the SMF 7 (Group Entity Senior Manager) function. We’re also aware of 
supervisory engagement with firms in relation to the SMCR, mainly through SMF interview requests, 
and questions around the in-scope population. 

1. Governance updates: ECB Draft Guide on Governance and Risk Culture; Basel Committee 
draft Guidance on Third-Party Service Providers, ESMA draft Guidance for CRAs on the 
management body 

• For banks regulated in the EU (but relevant to other firms), the ECB has published a draft 
Guide setting out supervisory expectations for the governance and risk culture of banks. The 
draft Guide is open for comment until 16 October 2024. In it, the ECB has said that progress 
has generally not been sufficient, despite this topic being high on the regulatory agenda. At 
66 pages it’s a chunky document covering everything from the role, composition and 
functioning of management bodies (“MBs”) to the governance of control functions (including 
their expectations of the CRO/CCO), and the design and implementation of risk appetite 
frameworks. Member states’ national competent authorities have been encouraged to align 
expectations/practices with this draft Guide. 

o Much of the draft Guide will unlikely be new to banks – for example, the components 
of risk culture (tone from the top and leadership, incentives, effective communication, 
challenge and diversity, and accountability for risk) are not new. However, the ECB 
has sought to provide examples of good practices throughout the draft Guide which 
will be helpful for firms to consider and assess their existing practices against. There 
are also some helpful market practices referenced – e.g. it outlines that the Board 
Risk Committee of global systematically important banks meet around 11 times per 
year. This will likely be something firms want to think about in the context of their CRD 
VI implementation and the SMCR-type regime that comes with it. 

o This ECB draft Guide comes at a similar time to the Basel Committee on Banking 
Supervision’s recently published draft 12 Principles in relation to third-party service 
providers (“TPSPs”). Principle 1 and Principle 2 are of most interest from a 
governance perspective, indicating that Boards should have ultimate responsibility 
for the oversight of TPSP arrangements, and ensure that senior management 
implement the policies and processes relating to these arrangements. We expect this 

https://sites-simmons-simmons.vuturevx.com/e/mauadqxcxcruww/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/ybeewrs7dxgcxra/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/ybeewrs7dxgcxra/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/afuitkcvfvxi9kw/e27803b5-6cd5-4319-bfc6-be0af77aa420


 

 

 

 

6 

 

will be of particular interest to senior individuals responsible for TPSPs and the 
relevant governance and risk frameworks associated with it. The consultation closes 
to responses on 9 October 2024. 

• For Credit Rating Agencies and Benchmark Administrators, ESMA has also published a 
Consultation Paper on supervisory expectations for the MB, which considers similar topics 
to those in the ECB draft Guide, such as accountability and delegation, oversight of strategy 
setting, tone from the top, composition and training. The Consultation Paper is open until 18 
October 2024. 

2. FCA Report on Authorisation Metrics and Quarterly Whistleblowing Metrics 

• The FCA has published its first report on its Secondary International Competitiveness and 
Growth objective, which includes metrics in relation to authorisations. The FCA confirms that 
91.9% of Senior Manager applications are successful, and the FCA is now meeting statutory 
deadlines for Senior Manager approvals with an average approval time of 41 days (although 
we’ve seen it as quick as 19!). The metrics also confirmed that as at 31 March 2024, there 
were 62,953 individuals approved for at least one Senior Manager function, and 168,115 
individuals approved to hold at least one Certification Function… We’ve assisted a huge 
number of firms and Senior Managers with their Form A applications and the interview 
process, so please do reach out to Penny Miller (Partner) and Amy Sumaria (Managing 
Associate) if we can assist you with these and the new Form A (which we mentioned in 
June’s SMCR+ View).  

• The FCA’s quarterly whistleblowing metrics indicate that the FCA received 253 
whistleblowing reports in Q2 2024. 135 related to Compliance, 92 related to fitness and 
propriety and 78 related to the culture of the organisation. The PRA and BoE also published 
their annual report on whistleblowing disclosures for 1 April 2023 to 31 March 2024, 
indicating that they received a total of 240 disclosures which were subject to assessment. 
14 of the whistleblowing reports received were subject to significant regulatory or 
supervisory activity, and 120 are currently subject to ongoing supervisory assessment.  

3. Other updates; Despite the election dominating the start of the summer and putting a pause 
on the regulators’ activities, since the landslide Labour election the regulators have had a busy 
summer. Below is a brief summary of the key updates to note:  

• FCA publishes findings on treatment of Politically Exposed Persons (“PEPs”) for Anti-Money 
Laundering Purposes: The FCA reiterates that it expects senior management to have 
effective oversight including taking a risk based approach to the approval process when 
establishing and maintaining relationships with PEPs and Relatives and Close Associates. 
There was also reference to the need for adequate MI in order to enable senior management 
to provide such oversight. Good practices identified include (i) proportionate management 
level sign-off based on the PEP risk rating, (ii) evidence of escalation to relevant committees 
for higher risk PEPs and (iii) an approval process involving stakeholders in the first and 
second lines of defence, including clearly documented rationale for decision making. Other 
areas of focus include communicating with PEPs in line with the Consumer Duty, and 
ensuring staff dealing with PEPs receive improved training. 

• BoE publishes second resolvability assessment: This includes some key points on 
governance processes (with good practices identified including board and senior 

https://sites-simmons-simmons.vuturevx.com/e/sj0c3ycj9qlkga/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/xikcpykniwrnoa/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/6bukpvukgworu8g/e27803b5-6cd5-4319-bfc6-be0af77aa420
mailto:Penny.Miller@simmons-simmons.com
mailto:Amy.Sumaria@simmons-simmons.com
mailto:Amy.Sumaria@simmons-simmons.com
https://sites-simmons-simmons.vuturevx.com/e/kqku82ny6nmfpiq/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/byewdsacrddfygw/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/owkunacalh36oa/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/kaoh4u8pnklow/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/fs0okdu7b43sdba/e27803b5-6cd5-4319-bfc6-be0af77aa420
https://sites-simmons-simmons.vuturevx.com/e/oukkyrejxr2wq/e27803b5-6cd5-4319-bfc6-be0af77aa420
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management engagement and challenge) as well as embedding risk and internal audit into 
the resolution governance process. Boards and senior management are expected to 
“continue to test and refine their preparations for resolution” so they remain fit for purpose 
and ready to respond to events. 

• Draft Audit Reform and Corporate Governance Bill: The King’s speech proposed the Draft Bill, 
which will introduce a new regulator with powers to investigate and sanction company 
directors for serious failures in relation to their financial reporting and audit responsibilities 
(currently only directors that are members of an accountancy body can be held accountable 
for making incorrect financial statements). The proposal is that this would apply to larger 
companies.   

• Introducing criminal background checks on owners and controllers: The FCA has 
published proposals in CP 24/11 to require DBS criminal background checks (or an 
equivalent for persons outside of England and Wales) for potential controllers as part of a 
change of control, a new firm authorisation application, or those with qualifying holdings in a 
payment or e-money institution (amongst others). The requirements will apply from January 
2025.  

• Consumer Duty updates: The FCA published a speech one year on from the go live date, 
together with next steps, which will include the publication of a grid of the FCA’s programme 
of work. The FCA also published a Consultation Paper on the Value for Money framework, 
focusing on defined contribution pension schemes. Look out for more details in our 
Consumer Duty View and definitely one to flag to your Consumer Duty Champions. 

• FCA Policy Statement – Access to Cash (PS 24/8): This sets out the FCA’s final rules to 
support access to cash for consumers and businesses, applicable to the Treasury’s 14 
designated firms, which include UK large banks and building societies. Firms are required to 
establish, access and periodically review the effectiveness of their policies and procedures 
in relation to the cash assessment and ensure they remain compliant with the rules, as well 
as having appropriate governance arrangements in place for the Board to approve the cash 
assessment process.  

• FCA Consultation Paper (CP 24/13) on the New Public Offer Platform (“POP”) 
Regime: This sets out proposed rules for the new regulated activity of operating an electronic 
system for public offers of relevant securities. Firms operating a POP will be required to have 
adequate governance arrangements, controls and procedures, and will be subject to the 
SMCR. The FCA are proposing that all POP operators will be subject to the remuneration 
incentive rules, meaning that POP operators cannot be remunerated in a way that could 
potentially conflict with their duties to act in the best interest of platform investors. Where 
relevant to their products and services, POP operators may also be in scope of the Consumer 
Duty. The CP is open until 18 October 2024, with an aim to finalise the rules by the end of H1 
2025.  

4. FCA Enforcement Action; We’ve seen quite a few enforcement actions across July and August, 
and we’ve summarised the key takeaways below: 

• A fine of £3,503,546 for CB Payments Ltd (an electronic money institution) for failing to 
exercise due skill, care and diligence. This focusses on the inadequate implementation of 
software to identify high-risk customers, including inadequate pre-implementation testing, 
failing to provide engineers working on the software with complete instructions and 
inadequate records of the steps taken in respect of designing and implementing the 
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software. This is in addition to the firm identifying breaches, and subsequently failing to 
conduct a formal review of the software’s effectiveness. The FCA specifically calls out their 
previous communications to the firm on this topic, via general Dear CEO letters to the 
industry, FCA published materials and bilateral engagements. Worth keeping in mind in 
relation to all those Dear CEO letters! 

• A Final Notice against H2O LLP, a portfolio management company, for failing to act with due 
skill, care and diligence, failing to take reasonable care to organise its affairs effectively and 
failing to deal with the FCA in an open and cooperative way. The firm engaged in a strategy 
which involved investing €1.643 billion in higher-risk, illiquid assets, without adequate due 
diligence (“DD”) or risk management systems in place and in a significant divergence from 
its typical investment strategy, which exposed investors to undue risk. The firm's failure to 
conduct sufficient ongoing DD, coupled with a lack of effective governance and risk 
management systems was exposed by substantial investor redemptions following adverse 
media coverage. The firm subsequently provided false and misleading information to the 
FCA, including fabricated documents and DD reports created retrospectively. One of the 
firm’s Senior Managers also engaged in efforts to conceal the inadequate level of DD 
conducted and the firm's poor record-keeping practices. This misconduct extended to failing 
to disclose significant conflicts of interest and the receipt of hospitality, which could have 
influenced investment decisions. Whilst the relevant period for this Notice was pre-SMCR, 
and as such there will be no finding of breaches of the Senior Manager Conduct Rules, we’ll 
be keeping our eyes peeled for any consequential actions taken against the Senior Manager 
in question.  

• A quick and unsurprising Decision Notice, where a sole director’s consistent lack of probity 
in relation to other firms resulted in the FCA saying that it was not satisfied that a new firm 
applying for authorisation (and for which the director was the sole director and controller) 
would meet the Suitability Threshold Conditions. The FCA said the individual had consistently 
failed to act with probity and had put his interests above those of his clients. This has been 
referred to the Upper Tribunal and might be interesting to watch in the context of the potential 
changes to the FCA’s rules/guidance on the Suitability Threshold Condition as part of the 
non-financial misconduct guidance. 

• Some Final Notices in relation to ensuring customers are treated fairly, focussing on the 
individuals knowingly and recklessly engaging in activities which would cause detriment to 
consumers. This includes Final Notices against Steven Harbinder Singh Sahota (CF 30, 
Customer), Anthony Dale Cuming (CF1 Director, CF10 Compliance Officer, CF11 MLRO, CF30 
Customer) and Kyle Anthony Jones (all pre-SMCR) who were involved in a scheme to 
intentionally ensure pension funds were invested in high risk investments to generate 
significant marketing fees for themselves and deliberately concealing their involvement in 
the scheme. Another was Uman Qureshi (CF 8 Apportionment and Oversight, pre-SMCR), 
convicted for engaging in unfair and misleading commercial practices. We have also seen a 
Notice for Mr Sarl (CF 1 Director, pre-SMCR) who dishonestly failed to pass on clients’ 
premiums to insurers, even after the failure was pointed out to him by insurers and queried 
by customers. All the individuals were found to have recklessly and deliberately disregarded 
the personal interests and financial circumstances of the customers and as such lacked 
integrity. 
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US District Court Blocks FTC Ban on Noncompetes; The US District Court for the Northern District of 
Texas granted summary judgment to plaintiffs challenging the FTC Non-Compete Rule. The District 
Court held that the FTC "exceeded its statutory authority" and that the rule was "arbitrary and 
capricious."  

1. United States District Court for the Northern District of Texas, Dallas Division: Memorandum 
Opinion and Order: Ryan LLC, Chamber of Commerce ... v. FTC 

• As previously covered, in April 2024, the FTC issued a rule to ban non-compete clauses for 
employees. The final rule provided that "it is an unfair method of competition—and therefore 
a violation of Section 5 of the FTC Act—for employers ... to enter into non-compete 
agreements with workers." (See also, Memorandum.) 

• The plaintiffs, including a Texas tax services firm, the US Chamber of Commerce and other 
industry groups, contested the FTC's rule arguing that it was promulgated in contravention 
of the Administrative Procedure Act ("APA"). The Court found that the FTC lacked the power 
to issue such substantive rules under FTC Act Section 6(g) ("Additional Commission Powers: 
Classification of corporations; regulations") stating: "the text, structure, and history of the 
[FTC] Act ... reveal that the FTC lacks substantive rulemaking authority with respect to unfair 
methods of competition under Section 6(g)."  

• The Court also noted that the FTC's reliance on limited and flawed evidence did not support 
such a "sweeping prohibition" and failed to consider less disruptive alternatives. The Court 
set aside the Non-Compete Rule, preventing it from being enforced or taking effect. The Court 
blocked the rule as of its September 4, 2024 effective date. 

• While this decision means that the rule will not go into effect next month, uncertainty will 
continue as the FTC considers whether to appeal the decision. In the meantime, employers 
should remember that state laws continue to apply, and indeed, that some states may pass 
new legislation limiting or prohibiting such agreements. 

FINRA: AWC: BBVA Securities Inc. Settles FINRA Charges for TRACE Reporting Violations; A firm 
settled FINRA charges for failing to include the required "No Remuneration" ("NR") indicator on 
approximately 50,000 TRACE reports. 

• According to the AWC, the firm failed to include the NR indicator as required for transactions 
executed without a commission, mark-up, or mark-down. FINRA found that the firm relied on 
reviewing order information and rejection notices, which did not detect errors related to the 
required indicators. FINRA found that the firm remediated its failure to include the NR 
indicator on its TRACE reports by updating its trade reporting software. 

• FINRA charged the firm with violations of FINRA Rules 2010 ("Standards of Commercial 
Honor and Principles of Trade"), 3110 ("Supervision") and 6730 ("Transaction Reporting"). 

• To settle the charges, the firm agreed to (i) a censure, (ii) pay a $175,000 fine and (iii) an 
undertaking to remediate the issues identified and implement a supervisory system. 

• The TRACE reporting rules have turned out to be complicated and difficult to implement. 
Many broker-dealers (and law firms) struggle with their interpretation. Rather than imposing 
fines, FINRA should use incidents of violations as teaching moments to explain in detail what 
the relevant firm did wrong.   

https://www.law360.com/articles/1871909/attachments/0
https://www.law360.com/articles/1871909/attachments/0
https://www.finra.org/sites/default/files/fda_documents/2022077355501%20BBVA%20Securities%20Inc.%20CRD%2027060%20AWC%20lp.pdf
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• This is the second FINRA settlement this month for failure to include a required "No 
Remuneration" indicator on TRACE reports. (See previous coverage.) In light of FINRA's focus 
on this issue, firms should review the requirements of FINRA Rule 6730(d)(1)(A) and FINRA 
Rule 6730(d)(4)(F), as well as related TRACE Reporting FAQs, which explain the 
circumstances in which TRACE reports should include the No Remuneration indicator. 

• In addition, the settlement emphasizes the importance of conducting supervisory reviews of 
TRACE reports. Unchecked reliance on reporting systems puts firms at risk of submitting 
multiple erroneous reports and resultant enforcement action. 

CFTC Order; TOTSA Total Energies Trading SA; Fined for Attempted Manipulation of Gas Futures; 
settled CFTC charges for attempted manipulation of the market for certain gasoline futures. 

• According to the Order, the firm attempted to manipulate the EBOB ("a type of refined 
gasoline used primarily in automobiles in Europe") gasoline market by selling physical EBOB 
gasoline at artificially low prices. The CFTC said that doing so was intended to benefit the 
firm's short positions in EBOB-linked futures contracts traded on NYMEX and ICE. The CFTC 
found that the firm's traders sold physical EBOB gasoline at prices that "were lower than what 
buyers indicated they were willing to pay," in order to depress the benchmark price for 
physical EBOB, and thereby, increase the value of their futures positions. The CFTC asserted 
that these actions were part of a broader strategy to boost trading profits in a market in which 
the firm was responsible for over 60 percent of the reported transactions published by a 
London-based price-reporting service. 

• The CFTC determined that the firm's actions violated CEA Section 6(c)(1) ("Prohibition 
regarding manipulation and false information") and CFTC Regulation 
180.1(a)(1) ("Prohibition on the employment, or attempted employment, of manipulative and 
deceptive devices"). 

• To settle the charges, the firm agreed to (i) cease and desist from violating CEA Section 
6(c)(1) and CFTC Regulation 180.1(a)(1) and (ii) pay a $48 million civil monetary penalty. 
While the CFTC acknowledged the firm's partial cooperation during the investigation, such 
as facilitating witness interviews and producing documents, the penalty was not reduced as 
the firm failed to timely produce all requested communications. 

• In a dissenting statement, CFTC Commissioner Caroline D. Pham argued that the CFTC 
relied on "flimsy evidence that is speculative and circumstantial," and failed to consider 
"substantial evidence of market conditions and fundamentals driving supply and demand in 
European physical gasoline markets." She claimed that the "incomplete administrative 
record," including the omission of key documents, "undermines the Commission's ability to 
fairly adjudicate." She warned that the agency's approach "threatens the basic underpinnings 
of the global flow of commerce and trade," and could have negative consequences for 
commercial end-users engaged in hedging. 

1. CFTC: Press Release: CFTC Orders Swiss Energy Trader to Pay $48 Million for Attempted 
Market Manipulation 

2. CFTC: Order: TOTSA TotalEnergies Trading SA 
3. CFTC: Public Statements & Remarks: Dissenting Statement of Commissioner Caroline D. 

Pham on Commercial End-User Enforcement Action 

https://www.findknowdo.com/news/08/19/2024/firm-settles-charges-trace-reporting-violations
https://www.cftc.gov/media/11156/enftotsatotalenergiestradingsaorder082724/download
https://www.cftc.gov/media/11156/enftotsatotalenergiestradingsaorder082724/download
https://www.findknowdo.com/us/usc/t7/s9
https://www.findknowdo.com/us/cfr/17/180.1
https://www.findknowdo.com/us/cfr/17/180.1
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082724
https://www.cftc.gov/PressRoom/PressReleases/8953-24
https://www.cftc.gov/PressRoom/PressReleases/8953-24
https://www.cftc.gov/media/11156/enftotsatotalenergiestradingsaorder082724/download
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082724
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082724
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CFTC: Order: Nasdaq Futures, Inc. Fined for False Statements to CFTC; A designated contract 
market  settled CFTC charges for failing to disclose a volume-based payment component in a 
"Designated Market Maker" incentive program and for making misleading statements to the CFTC 
regarding the program. 

• In the Order, the CFTC said that the DCM offered a "fixed monthly stipend" in an incentive 
program designed to promote trading and liquidity on a newly launched exchange. The CFTC 
found that the DCM also included a "volume-based payment" to program participants, which 
paid certain market participants based on the number of trades they executed on the 
exchange. The agency found that this additional payment component was not disclosed to 
the CFTC or to the public. 

• The CFTC found that the DCM "explicitly denied the existence of a volume-based incentive" 
in submissions to the CFTC and made misleading statements to the Commission during an 
agency Rule Enforcement Review, despite the evidence to the contrary. Further, the CFTC 
found that the DCM did not disclose the volume-based payments to its internal compliance 
team or regulatory service provider, nor did it publish it on its website for market participants 
and prospective participants. The agency also found that the DCM failed to properly establish 
or enforce the volume-based payment component of its program.  

• As a result, the CFTC determined that the DCM violated CEA Section 5(d)(2) ("Designation of 
boards of trade as contract markets"), Section 5(d)(7) ("Availability of general 
information"), Section 5(d)(12) ("Protection of markets and market participants") and Section 
6(c)(2) ("Prohibition regarding false reporting and manipulation"). Furthermore, the DCM 
violated CFTC Regulation 38.150 ("Core Principle 2"), Regulation 38.154(c) ("Documentation 
of actions differing from regulatory service provider recommendations"), Regulation 
38.400 ("Core Principle 7"), Regulation 38.401(b) ("Communication with the 
Commission"), Regulation 38.650 ("Core Principle 12"), Regulation 38.651 ("Protection of 
markets and market participants"), Regulation 38.4(b) ("DCM rule submission requirements") 
and Regulation 40.6 ("Self-certification of rules"). 

• To settle the charges, the DCM agreed to (i) cease and desist from further violations, (ii) pay 
a civil monetary penalty of $22,000,000, and (iii) adhere to ongoing conditions and 
undertakings to improve compliance. 

• In a dissenting statement, CFTC Commissioner Caroline D. Pham, argued that this "action is 
about beating a dead market that de-registered with the CFTC in 2020." She said that the 
CFTC's actions could create confusion and discourage exchanges from using incentive 
programs that promote market liquidity.  

• CFTC: Press Release: CFTC Orders Nasdaq Futures, Inc. to Pay $22 Million for Core Principle 
Violations, Failing to Fully Disclose Incentives, Providing False and Misleading Information 

• CFTC: Order: Nasdaq Futures, Inc. 
• CFTC: Public Statements & Remarks: Dissenting Statement of Commissioner Caroline D. 

Pham on NFX Settlement Order 

FINRA: AWC: SAL Equity Trading, Settles Charges for TRACE Reporting Violations; settled FINRA 
charges for "inaccurately report[ing] transactions in TRACE-Eligible Securities without the required 'No 
Remuneration' ("NR") indicator." 

https://www.cftc.gov/media/11161/enfnasdaqfuturesincorder082824/download
https://www.cftc.gov/media/11161/enfnasdaqfuturesincorder082824/download
https://www.findknowdo.com/us/usc/t7/s7#d
https://www.findknowdo.com/us/usc/t7/s7#d
https://www.findknowdo.com/us/usc/t7/s7#d
https://www.findknowdo.com/us/usc/t7/s9
https://www.findknowdo.com/us/usc/t7/s9
https://www.findknowdo.com/us/cfr/17/38.150
https://www.findknowdo.com/us/cfr/17/38.154
https://www.findknowdo.com/us/cfr/17/38.400
https://www.findknowdo.com/us/cfr/17/38.400
https://www.findknowdo.com/us/cfr/17/38.401
https://www.findknowdo.com/us/cfr/17/38.650
https://www.findknowdo.com/us/cfr/17/38.651
https://www.findknowdo.com/us/cfr/17/38.4
https://www.findknowdo.com/us/cfr/17/40.6
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082924
https://www.cftc.gov/PressRoom/PressReleases/8954-24
https://www.cftc.gov/PressRoom/PressReleases/8954-24
https://www.cftc.gov/media/11161/enfnasdaqfuturesincorder082824/download
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082924
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082924
https://www.finra.org/sites/default/files/fda_documents/2022077355801%20SAL%20Equity%20Trading%2C%20GP%20CRD%2029337%20AWC%20gg.pdf
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• According to the AWC, the firm transitioned to a new TRACE reporting system and "failed to 
include the NR indicator in TRACE reports for approximately 183,000 transactions executed 
without a mark-up, mark-down, or commission." According to FINRA, "the NR indicator is part 
of publicly disseminated TRACE transaction data that identifies those trades where no 
commission, mark-up, or mark-down was charged or known when reported. A failure to 
accurately report the NR indicator affects the audit trail and regulatory surveillance patterns." 
FINRA stated that it alerted the firm, and that the firm remediated the issue in 2023. 

• FINRA also found that the firm "lacked any supervisory system or written procedures to 
supervise the use of the NR indicator when reporting trades to TRACE," and that the firm 
failed to perform "any review of its use of the NR indicator in its TRACE reports." According 
to FINRA, the firm later amended its WSPs to require a supervisory review for the accuracy 
of the NR indicator when reporting trades to TRACE. 

• FINRA found that the firm violated FINRA Rules 2010 ("Standards of Commercial Honor and 
Principles of Trade"), 3110 ("Supervision") and 6730(d) ("Transaction Reporting").  

• To settle the charges, the firm agreed to (i) a censure and (ii) pay a $75,000 fine.  
• The AWC highlights the importance of member firms having supervisory procedures relating 

to changes in technology routines. 
• A planned change in a technology routine, whether as a result of new equipment, changes in 

software or both, should trigger an evaluation of whether the change relates to, or may affect, 
a regulatory requirement, including, as in the AWC, a trade reporting requirement. That 
evaluation should be documented. Firms may want to have that evaluation reviewed and 
approved, particularly where the evaluation relates to areas subject to significant regulatory 
concerns such as trading and trade reporting. Where the technology routine relates to 
regulatory requirements, the change should be tested before it is implemented in a live 
environment. The testing process should also be documented and reviewed and approved. 

 

Circular 24/114 - Disciplinary Notice: Settlement of Disciplinary Proceedings against R.J O'Brien & 
Associates LLC 

• The Exchange’s investigation found that, on numerous occasions between January 2021 and 
July 2022, RJO, through the trading activity of three brokers, traded as counterparty to two 
clients in the ULA market at prices disproportionately marked-up by RJO compared to those 
quoted to RJO by a market maker. RJO then traded with the market maker in the opposite 
direction, for the same volume, enabling RJO to offset its position and realise considerable 
profits. The Exchange also found that the brokers did not communicate to their clients that 
RJO was trading as their counterparty with an applied mark-up. 

• Further, the Exchange found that RJO did not have adequate systems and controls in place 
during the relevant period to properly supervise and monitor the brokers’ activity. 

• Allegations 
• The Exchange considered that RJO breached the following Exchange Rules during the 

relevant period: 
• F.7.5 Price’; Members shall ensure, when submitting details of a Contingent Agreement to 

Trade in respect of Block Trades, that the price of any Block Trade being quoted represents 
the fair market value for that trade. On each occasion of quoting a price for a Contingent 
Agreement to Trade in respect of a Block Trade, the Member must, at the time, make it clear 

http://lm.theice.com/t/906945/2693310/21700/0/
http://lm.theice.com/t/906945/2693310/21700/0/
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to the potential counterparty(ies), whether a Member or a client who is not a Member of the 
Exchange, that the price being quoted relates to a Block Trade price and not necessarily the 
prevailing Market price. 

• G.9 Abuse of Orders; A Member must not take advantage of a client’s order for its own 
benefit, the benefit of another Member or the benefit of any Member’s Representative, 
whether by trading ahead of the client’s order or otherwise. 

• A.11 Systems and Controls; A.11.1 Without prejudice and in addition to any other specific 
requirement in these Regulations regarding systems and controls, each Member and non-
Member Sponsored Principal shall be responsible for making adequate arrangements, 
systems and controls to ensure that: 

o all of its Responsible Individuals and Member’s Representatives involved in the 
conduct of business on the Market are fit and proper, suitable, adequately trained and 
properly supervised; 

o all business conducted on the Market including individual transactions complies with 
the Member's and Responsible Individual's obligations under the Regulations; 

• Accordingly, the Exchange commenced disciplinary proceedings pursuant to Exchange Rule 
E.4. 

• In accordance with Exchange Rule E.4.3A, RJO was given the opportunity to settle 
disciplinary proceedings at any stage with the Exchange. An agreement was reached and, as 
per the same Exchange Rule, any terms of settlement agreed between the Compliance 
Officer and RJO required ratification by the Chair of the Authorisation, Rules and Conduct 
Committee. Following such ratification these terms shall now take effect. 

• Details of Settlement; RJO cooperated with the Exchange throughout the investigation and 
the Exchange notes that RJO instructed the brokers to cease engaging in the described 
trading activity in August 2022. The parties agreed a settlement in which RJO will pay a 
financial penalty of £175,000, reduced from £250,000 for early settlement. 

FINRA: AWC: Merrill Lynch, Pierce, Fenner & Smith, Incorporated; BofA Securities, Inc. Fined for 
Failing to Monitor Manipulative Trading; Two firms, both broker-dealers under a parent company, 
settled FINRA charges for failing to supervise trading activities to detect and prevent potentially 
manipulative practices. 

• Surveillance of potentially manipulative trading by customers is not always easy. Getting the 
surveillance parameters right requires judgement and can always be second guessed by 
FINRA. 

• In this enforcement matter, it appears the firms made things more difficult than they needed 
to. First, they failed to notice when, because of a coding error, systems stopped monitoring 
for wash trading in warrants. Anytime regulatory systems are changed, whether as a result 
of software or upgraded hardware, firms need to test the system to ensure that it continues 
to function properly.  

• Second, the firms stopped reviewing alerts for an almost four-year period. While it is not clear 
why this happened, the firms should have had a process in place to ensure that alerts were 
being reviewed on a timely basis such that it would have noticed their absence. 

• Third, the firms did not have a process for reviewing OTC securities for wash trading, 
prearranged trades, matched trades, or spoofing or layering for over a year. Again, the firms 
should have had a process to flag the fact that it was no longer conducting these routines. 

https://www.finra.org/sites/default/files/fda_documents/2017055087003%20Merrill%20Lynch%2C%20Pierce%2C%20Fenner%20%26%20Smith%2C%20Incorporated%20CRD%207691%20and%20BofA%20Securities%2C%20Inc.%20CRD%20283942%20AWC%20lp.pdf
https://www.finra.org/sites/default/files/fda_documents/2017055087003%20Merrill%20Lynch%2C%20Pierce%2C%20Fenner%20%26%20Smith%2C%20Incorporated%20CRD%207691%20and%20BofA%20Securities%2C%20Inc.%20CRD%20283942%20AWC%20lp.pdf
https://www.finra.org/sites/default/files/fda_documents/2017055087003%20Merrill%20Lynch%2C%20Pierce%2C%20Fenner%20%26%20Smith%2C%20Incorporated%20CRD%207691%20and%20BofA%20Securities%2C%20Inc.%20CRD%20283942%20AWC%20lp.pdf
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• Fourth, and finally, FINRA criticized the firms' surveillance routines as too narrow and, 
therefore, unreasonable. It can be difficult to get surveillance routines for manipulative 
trading right. Set them too narrowly and run the risk of missing actionable behavior. Set them 
too broadly and risk getting flooded with false positives. While this can be difficult, 
fortunately, the standard is one of reasonableness rather than perfection. In establishing 
reasonableness, firms should document the steps they took to arrive at the surveillance 
routines in use and why they took these steps. These steps should include running the 
routines with different parameters and documenting the impact that such changes have, 
especially on the number of false positives. Firms should repeat this process periodically, 
especially if there are (i) meaningful changes in the firm's customer base, (i.e., an influx of 
foreign customers, or trading characteristics) and (ii) if the firm is seeing increased evidence 
of manipulation, especially manipulation that is not being identified by the firm’s surveillance 
routines. Careful review and documentation would make it harder for FINRA to second guess 
the firm's judgement. 

• They  settled FINRA charges for failing to supervise trading activities to detect and prevent 
potentially manipulative practices. 

• FINRA found that the firms relied on third-party automated surveillance systems that were 
not appropriately configured to capture various forms of manipulative trading activity. These 
included: 

• Narrow Surveillance Parameters. FINRA found the automated systems were set up with 
overly restrictive criteria that only flagged trades executed within the same account 
simultaneously or within a narrow window (e.g., within ten seconds) and for the same volume 
and price. FINRA said that the setup failed to capture a broader range of potentially 
manipulative behaviors, such as trades that occurred over longer periods or those not 
involving immediate reversals. 

• Lack of Oversight for Specific Securities. FINRA found the surveillance systems excluded 
certain types of securities from oversight. FINRA described an instance where one of the 
firms did not include over-the-counter securities in its surveillance, due to not purchasing the 
required data feed from a third-party vendor. FINRA also found that warrants were not 
surveilled due to a coding error. 

• Unreviewed Alerts. FINRA found the firms failed to review approximately 155 alerts related 
to potentially manipulative equity trades and about 1,000 alerts for potentially manipulative 
options trades. FINRA said this oversight resulted in the firms failing to investigate around 
700 equity trades and 125,000 options trades flagged as potentially manipulative. 

• Further, FINRA found that, despite red flags, the firms failed to update their surveillance 
parameters or review processes to ensure the detection of all potentially manipulative 
trading. 

• FINRA concluded that the firms violated FINRA Rule 2010 ("Standards of Commercial Honor 
and Principles of Trade") and Rule 3110 ("Supervision").  

• To settle the charges, the firms agreed to (i) a censure, (ii) a $3 million fine (of which $669,000 
would be paid to FINRA, with the remainder distributed among other exchanges) and (iii) 
undertake efforts to remediate the deficiencies identified in the action and certify compliance 
by senior management within 180 days. 

 

https://www.finra.org/sites/default/files/fda_documents/2017055087003%20Merrill%20Lynch%2C%20Pierce%2C%20Fenner%20%26%20Smith%2C%20Incorporated%20CRD%207691%20and%20BofA%20Securities%2C%20Inc.%20CRD%20283942%20AWC%20lp.pdf
https://www.findknowdo.com/us/finra/rules/2010
https://www.findknowdo.com/us/finra/rules/3110
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SEC Awards Four Whistleblowers $122 Million; The SEC reported (here and here) that four 
anonymous whistleblowers will receive $122 million for providing information and assistance in SEC 
investigations and enforcement actions. 

• According to the redacted first Order, one whistleblower will receive a total of $82 million for 
providing information that prompted the opening of an investigation, and the second tipster 
will receive $16 million, for providing information focused on one of the transactions at issue. 

• According to the redacted second Order, one whistleblower will receive $4 million for 
providing information that prompted the opening of an SEC investigation and a related action 
by another agency. The SEC limited the award as the whistleblower (i) "had limited knowledge 
of the schemes and his/her information was general and/or incorrect in several respects;" 
and (ii) "unreasonably delayed the [investigation]." The second whistleblower will receive $20 
million for providing "significant" details that expanded the scope of the inquiry. 

 

CFTC: Order: The Bank of New York Mellon Settles CFTC Charges for Swap Reporting Failures; A 
"custody bank and asset servicing company" settled CFTC charges for failing to correctly report swap 
transactions. 

• According to the Order, the firm repeatedly failed to correctly report swap transactions, 
including FX swaps, forwards and interest rate swaps, over a period from 2018 to 2023. The 
CFTC found that the reporting inaccuracies included the failure to report valuation data and 
the failure to accurately report the valuation timestamp in connection with swap continuation 
data for all FX trades. The CFTC also found improper reporting of other required data fields, 
described as creating "orphan allocations" due to a "failure to link bunched trade allocations 
to the parent bunched trades." Additionally, the CFTC found deficiencies in the firm's 
supervision of its trading activities, noting that the firm had no written policies to monitor the 
voice communications of its Associated Persons or the e-communications of those that 
communicated in languages other than English. 

• The CFTC found that the firm violated CEA Sections 2(a)(13)(G) ("Jurisdiction of 
Commission"), 4r(a)(3) ("Reporting and recordkeeping for uncleared swaps"), 
and 4s(h)(1)(B) ("Registration and regulation of swap dealers and major swap participants"); 
and CFTC Regulations 43.3(a)(1) ("Method and timing for real-time public 
reporting"), 45.3(b)(1) and 45.3(c) ("Swap data reporting: Creation data"), 45.4(a) and 
45.4(c) ("Swap data reporting: Continuation data"), 23.402(a)(1)(i) and 23.402(a)(2) ("General 
provisions") and 23.602(a) ("Diligent supervision"). The violations also breached a prior CFTC 
Order issued in 2019, which required the firm to cease further violations of swap reporting 
requirements. 

• To settle the charges, the firm agreed to (i) cease and desist from violating CEA regulations 
and (ii) pay a $5,000,000 civil monetary penalty. The CFTC acknowledged the firm's self-
reporting of certain violations and cooperation during the investigation, which resulted in a 
reduced penalty. 

• In a statement, CFTC Commissioner Caroline D. Pham highlighted the "recognition of self-
reporting and cooperation credit" and urged the CFTC to adopt a clear standard that is 
applied consistently. 

https://www.sec.gov/files/rules/other/2024/34-100809.pdf
https://www.cftc.gov/media/11141/enfthebankofnewyorkmellonorder082624/download
https://www.cftc.gov/media/11141/enfthebankofnewyorkmellonorder082624/download
https://www.findknowdo.com/us/usc/t7/s2
https://www.findknowdo.com/us/usc/t7/s6r
https://www.findknowdo.com/us/usc/t7/s6s
https://www.findknowdo.com/us/cfr/17/43.3
https://www.findknowdo.com/us/cfr/17/45.3
https://www.findknowdo.com/us/cfr/17/45.4
https://www.findknowdo.com/us/cfr/17/45.4
https://www.findknowdo.com/us/cfr/17/23.402
https://www.findknowdo.com/us/cfr/17/23.602
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082624
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• CFTC: Press Release: CFTC Orders The Bank of New York Mellon to Pay $5 Million for Swap 
Reporting and Supervision Failures and Violation of a Prior CFTC Order 

• CFTC: Order: The Bank of New York Mellon 
• CFTC: Public Statements & Remarks: Statement of Commissioner Caroline D. Pham on Swap 

Data Reporting Settlement Order 

 

TA Joint Statement on DORA  

• The financial services industry is committed to ensuring the digital operational resilience of 
the EU financial sector in line with DORA’s objective to achieving and upholding ongoing 
compliance with DORA requirements.  

• It is within this context that the undersigned associations would like to draw attention to the 
challenges that industry participants, representing financial entities as well as ICT third-party 
service providers, are facing regarding the implementation of DORA by the 17 January 2025 
deadline, and to highlight the need for coordinated supervisory action to be taken in response.  

• Industry would therefore appreciate further clarity from the supervisory authorities on their 
approach to any possible DORA enforcement actions. This could include an outline of 
potential supervisory priorities or areas of focus for the first year of DORA application, which 
would provide helpful guidance for industry participants on how to prioritize their efforts.  

• In addition, in order to provide guidance on ongoing compliance challenges, we recommend 
ensuring a continuous and effective convergence among supervisory authorities during the 
implementation of DORA in the run-up to and after 17 January 2025. The working group 
which was set up for DORA implementation and brings several supervisory authorities 
together could be a helpful vehicle for this purpose and could be used to establish a clear 
timetable and ensure coordination across Member States.1  

1 The importance of convergence among supervisory authorities is exemplified by the recent ECB 
consultation on outsourcing cloud services which may lead to possible fragmentation in the market.  

• AFME, EPIF, FIA, FIA EPTA, AmCham EU and UK AFB would welcome the opportunity to meet 
with relevant policymakers to discuss and further explain remaining issues ahead of DORA’s 
implementation date.  

• DORA’s comprehensive requirements necessitate significant changes to financial entities’ 
risk management processes and adjustments to existing frameworks spanning multiple 
operational and technological domains within a firm.  

• Given the significant challenges regarding contract remediation, industry participants would 
also appreciate clarity from the regulators that applying a risk-based approach which 
prioritizes CIF (critical or important function) contracts with a plan to remediate other 
providers is acceptable to the regulators and would not trigger any supervisory enforcement 
measures.  

These challenges relate to several key areas including:  

1. Contract management. The required remediation of a potentially significant number of third-party 
contracts will not be achievable for many firms by the 17 January 2025 DORA implementation 

https://www.cftc.gov/PressRoom/PressReleases/8951-24
https://www.cftc.gov/PressRoom/PressReleases/8951-24
https://www.cftc.gov/media/11141/enfthebankofnewyorkmellonorder082624/download
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082624
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement082624
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deadline. The final subcontracting technical standard has not yet been published. The final rules are 
not expected until early in Q3, shortening the timeframe for industry to remediate any changes 
reflected. Therefore, the industry emphasizes the need for transitional provisions, including a risk-
based approach to remediation and supervisory enforcement.  

2. Scope. A number of definitions in DORA are broad and the application of proportionality and risk-
based principles to some of DORA’s requirements falls short. This makes certain requirements more 
complex to implement and extends them to a broader scope of processes, third-parties, and 
supporting applications, ultimately leading to a greater implementation burden and potentially 
hindering focus and resources available for high-risk areas.  

3. Incident reporting. The expansion of incident reporting to include all supervised activities has 
removed proportionality from the incident classification criteria. A lack of proportionality, alongside 
a strict interpretation of recurring incident notifications, has resulted in a more extensive 
implementation challenge across an expanded breadth of financial services and ICT infrastructure 
for financial entities. A significant amount of time and resources will be necessary to meet the 
incident reporting requirements.  

4. Third-party risk management. The requirement to implement significant changes to existing risk 
management processes across a potentially large volume of in-scope ICT third-party providers and 
subcontractors is a challenge. In particular, the register of information, for which the technical 
standard remains unfinalized and the proposed expectations of enhanced subcontractor oversight.  

5. Threat-led penetration testing (TLPT). It remains unclear whether TLPT requirements will apply to 
a wide range of firms’ critical or important functions and how mutual recognition, or cooperation of 
TLPT authorities, will occur in practice. This could result in multiple TLPTs occurring across firms 
which have multiple financial entities. The potential inclusion of third parties, in addition, could create 
risks to the smooth functioning of a TLPT testing programme.  

• The above implementation challenges are significant and will be difficult for the industry to 
overcome by 17 January 2025, particularly given the short period between adoption by the 
European Commission of the technical standards and the delayed finalization of the 
implementing technical standard on the register of information. This has been acknowledged 
by a number of supervisory authorities. 

DORA: ESAs publish final draft RTS on assessment requirements when financial entities subcontract 
ICT services; published a final report on draft regulatory technical standards (RTS) to specify the 
elements which a financial entity needs to determine and assess when subcontracting ICT services 
supporting critical or important functions under the Digital Operational Resilience Act (DORA). 

• The draft RTS set out requirements for when the use of subcontracted ICT services 
supporting critical or important functions or material parts is permitted by financial entities 
and sets out the conditions applying to such subcontracting. 

• In particular, the draft RTS: 
o require financial entities to assess the risks associated with subcontracting during 

the precontractual phase, including the due diligence process; and 

https://sites-cliffordchance.vuturevx.com/e/r0qrq7a9prbfnw/d4f1a8cf-f893-4dda-a147-9d9322f609fd
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o set out requirements regarding the implementation, monitoring and management of 
contractual arrangements, with the aim of ensuring that financial entities are able to 
monitor the entire ICT subcontracting chain of ICT services supporting critical or 
important functions. 

• The RTS have been submitted to the EU Commission for adoption. 

BaFin publishes implementation note on DORA; The BaFin has issued a note regarding the 
implementation of the DORA, which will apply to most supervised banks and insurers from 17 January 
2025.  

• The note is intended to assist these entities in complying with the requirements for 
information and communication technology (ICT) risk management and ICT third-party risk 
management as outlined in DORA. BaFin's non-binding implementation guidelines are 
designed to provide guidance on the minimum contract content requirements with ICT third-
party service providers, taking technical regulatory standards into consideration. 

• DORA is a cross-sectoral EU regulation addressing digital operational resilience, ICT risks, 
and cybersecurity within the financial sector. Many of the requirements under DORA align 
with the BaFin circulars on the supervisory requirements for IT in the banking, insurance, 
investment and payment industry (BAIT, VAIT, ZAIT, and KAIT). Consequently, BaFin intends 
to repeal these circulars. 

 

Regulatory Outlook and Diary 

Forward Regulatory Calendar: Updated 04th September 2024 
September 
1, 2024 

US 

 

 

Australia 

 

Canada 

 

 

Hong Kong 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2024 exceeding USD 8 
billion). 

Australia: Initial margin requirements apply to Phase 6 APRA covered 
entities with an average (month-end) aggregate notional from March, 
April, and May 2024 amount exceeding AUD 12 billion. 

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with average (month-end) aggregate 
average notional amount from March, April, and May 2024 exceeding 
CAD 12 billion. 

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an average (month-end) aggregate notional 
amount from March, April, and May 2024 exceeding HKD 60 billion. 

https://sites-cliffordchance.vuturevx.com/e/8yec8i3tszsqxtg/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://sites-cliffordchance.vuturevx.com/e/8yec8i3tszsqxtg/d4f1a8cf-f893-4dda-a147-9d9322f609fd
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Korea 

 

Singapore 

 

Japan 

 

Brazil 

 

Saudi Arabia 

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than average (month-end) aggregate KRW 10 
trillion based on calculation from March, April, and May 2024. 

Singapore: Initial margin requirements apply to MAS covered entities with 
an average (month-end) aggregate notional amount from March, April, 
May 2024 exceeding SGD 13 billion. 

Japan: Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2024 exceeding JPY 1.1 trillion. 

Brazil: Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2024 exceeding BRL 25 billion. 

SA: Initial margin requirements apply to covered entities belong to a 
group whose average (month-end) aggregate notional amount of non-
centrally cleared derivatives from March, April, and May 2024 exceeds 
EUR 8 billion. 

September 1, 
2024 

South Africa Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2024 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

September 
28, 2024 

Canada Multilateral Instrument 93-101, Business Conduct Rules become 
effective. 

September 
29, 2024 

EU ESMA shall establish the register for the Designated Publishing Entities 
(DPE) under MIFIR 

September 
30, 2024 

UK Go-live of UK EMIR Refit reporting. 

September 
30, 2024 

UK Publication of 1-,3- and 6-month synthetic US dollar LIBOR settings will 
cease. 

Q4 2024/Q1 
2025 

EU Earliest expected start date for the Internal Model Approach (IM) 
reporting requirements under the CRR II market risk standard. 

Q4 2024 EU EMIR 3 is expected to enter into force in Q4. ESAs are mandated to 
submit draft RTS to the EC on: 

• The Active Account Requirement (6 months after entry of EMIR 3) 

• Clearing threshold methodology (12 months after entry of EMIR 3) 
• Bilateral initial margin model validation (12 months after entry of 

EMIR 3) 
• Margin Transparency (12 months after entry into force of EMIR 3) 
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• Post Trade Risk Reduction clearing exemption (12 months after 
entry into force of EMIR3) 

October 01, 
2024 

US Expiration of temporary CFTC relief regarding capital and financial 
reporting for certain non-US nonbank swap dealers (See CFTC Staff 
Letter No. 22-10 and CFTC Staff Letter No. 21-20) *relief would also 
expire upon the Commission’s issuance of comparability determinations 
for the jurisdictions in question. 

October 07, 
2024 

US Compliance date for CFTC block and cap amendments (See CFTC Staff 
Letter 24-06 (May 23, 2024)). 

October 21, 
2024 

Australia Go-live of ASIC Derivative Transaction Rules (Reporting) 2024 

October 21, 
2024 

Singapore Go-live of the updated MAS OTC derivatives trade reporting regime. 

October 21, 
2024 

US Comments due on the Joint U.S. Treasury, OCC, Federal Reserve, FDIC, 
NCUA, CFPB, FHFA, CFTC, SEC Proposal to implement the Financial Data 
Transparency Act (See 89 Fed. Reg. 67890-67908 (August 22, 2024)). 

November 
08, 2024 

India Go-live of India’s Initial Margin requirements. 

December 
2024 

South Korea Expected go-live of UTI reporting (Phase 1) 

December 
30, 2024 

Japan Publication of all Euroyen TIBOR settings will cease after publication on 
December 30, 2024. 

December 
31, 2024 

UK The FCA direction under the temporary transitional powers allowing UK 
firms to execute certain trades with EU clients on EU venues (even though 
there is no UK equivalence decision in respect of those venues) expires 
at the end of 2024. This is due to be replaced by a more permanent piece 
of legislation. 

December 
31, 2024 

US Expiration of relief under CFTC Letter No. 22-16 which extends no-action 
positions in response to Brexit for certain entity-level and transaction-
level requirements, allowing reliance on EU Comparability Determinations 
until the earlier of (i) the effective date of any comparability determination 
issued for the UK to the extent such determination encompasses the 
subject matter of the EU Comparability Determinations; or (ii) December 
31, 2024. 

December 
31, 2024 

Mexico 

 

Deadline for banks, broker dealers and investment funds with average 
(month-end) aggregate notional amount from March, April, and May 2022 
of UDI 20 billion to comply with the margin requirements for uncleared 
derivatives under Banco de México’s Circular 2/2023. 

January 1, 
2025 

EU Expected implementation for most of the CRR III requirements – with the 
exception of  market risk now expected to take place on 1 January 2026.. 

January 1, 
2025 

Singapore With regards to the final Basel III reforms in Singapore, compliance with 
capital adequacy and disclosure requirements for revised market risk and 
CVA standards will come into effect from 1 January 2025. The output 

https://www.cftc.gov/csl/24-06/download
https://www.cftc.gov/csl/24-06/download
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floor transitional arrangement of 55% will commence from 1 January 
2025. 

January 1, 
2025 

Hong Kong Expected implementation date for the minimum regulatory requirement 
for Basel III revised market risk and CVA risk. 

January 1, 
2025 

Taiwan Implementation date for all Basel III standards 

January 1, 
2025 

US 

 

 

EU 

 

Switzerland 

 

UK 

Under US Prudential Regulations only, initial margin requirements apply 
to covered swap entities with material swaps exposure (average (daily) 
aggregate notional amount from June, July, and August 2024 exceeding 
USD 8 billion). 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeding EUR 8 billion. 

Initial margin requirements apply to counterparties whose average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeds CHF 8 billion. 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeding EUR 8 billion. 

March 1, 
2025 

Australia 
US 
EU 

Canada 
Hong Kong 

Korea 
Switzerland 
Singapore 

Japan 
Brazil 

South Africa 
UK 

Mexico 
Saudi Arabia 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either 
September 1, 2025, or January 1, 2026 (EU/UK/CHF).  

In the US, this calculation period only applies under CFTC regulations. In 
Mexico, the corresponding compliance date is December 31, 2026.  

Brazil is daily and all others are month-end for March, April, and May 
average aggregate notional amount. 

March 31, 
2025 

Japan Basel III: Expected implementation of revised credit risk, CVA, market risk 
(FRTB) for domestic banks not using IMM. 

April 07, 
2025 

Japan Proposed implementation date for UPI and Delta under the revised 
Guideline on the JFSA reporting rules. 

June 01, 
2025 

US Three-month calculation period begins under U.S. Prudential Regulations 
to determine whether the daily average aggregate notional amount of 
derivatives for an entity and its affiliates exceeds the USD 8 billion 
threshold for application or revocation of initial margin requirements as 
of January 1, 2026. 
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June 18, 
2025 

UK End of the temporary exemption for pension scheme arrangements from 
clearing and margining under UK EMIR. 

June 30, 
2025 

EU The temporary recognition of UK CCPs (LME, ICE and LCH) under the 
EMIR 2.2 framework expires. Unless further addressed, following this 
date, EU firms could not have access to the UK CCPs and would need to 
relocate their clearing activities to EU CCPs. Under EMIR 2.2, ESMA has 
also performed its tiering assessment, with LME becoming a Tier 1 CCP 
whereas ICE and LCH are considered Tier 2 CCPs. 

June 30, 
2025 

EU The temporary exemption from clearing and margin requirements for 
cross-border intragroup transactions under EMIR expires. 

Q3 2025 Hong Kong Expected go-live of the updated HKMA and SFC OTC derivatives trade 
reporting regime. 

July 1, 2025 US The Basel III endgame proposal has an effective date of July 1st, 2025, 
accompanied by a 3-year phase-in period for the new ERBA RWAs that 
starts at 80% of total RWA and phases in incrementally each year until 
July 1st, 2028. 

July 1, 2025 UK Expected implementation of the Basel 3.1 standards 

September 
01, 2025 

US 

 

 

Australia 

 

Canada 

 

 

Hong Kong 

 

Korea 

 

Singapore 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2025 exceeding USD 8 
billion).  

Australia: Initial margin requirements apply to Phase 6 APRA covered 
entities with an average (month-end) aggregate notional amount from 
March, April, and May 2025 exceeding AUD 12 billion.  

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with average (month-end) aggregate 
average notional amount from March, April, and May 2025 exceeding 
CAD 12 billion.  

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an average (month-end) aggregate notional 
amount from March, April, and May 2025 exceeding HKD 60 billion.  

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than average (month-end) aggregate 
notional amount of KRW 10 trillion based on calculation from March, 
April, and May 2025.  

Singapore: Initial margin requirements apply to MAS covered entities with 
an average (month-end) aggregate notional amount from March, April, 
and May 2025 exceeding SGD 13 billion.  
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Japan 

 

Brazil 

 

Saudi Arabia 

 

India 

Japan: Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2025 exceeding JPY 1.1 trillion.  

Brazil Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2025 exceeding BRL 25 billion. 

Saudi Arabia: Initial margin requirements apply to covered entities belong 
to a group whose average (month-end) aggregate notional amount of 
non-centrally cleared derivatives from March, April, and May 2025 
exceeds EUR 8 billion. 

Initial Margin requirements apply to Domestic Covered Entities with an 
average aggregate notional amount (AANA) of at least ₹60,000 crore and 
Foreign Covered Entities with an AANA of at least USD 8 billion based on 
the simple average of outstanding non-centrally cleared derivatives as at 
the end of March, April and May of this year. 

September 
01, 2025 

South Africa Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2025 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

September 
29, 2025 

EU Deadline for Member States to transpose the MiFID amendments 
published on March 8, 2024, into national law. 

September 
29, 2025 

EU ESMA shall submit draft regulatory technical standards to the European 
Commission with respect to the revised transaction reporting 
requirements under MiFIR. 

September 
29, 2025 

Hong Kong Proposed go-live of the updated HKMA and SFC OTC derivatives trade 
reporting regime. 

September 
30, 2025 

Mexico Deadline for development banks and corporates with average (month-
end) aggregate notional amount from March, April, and May 2022 of UDI 
20 billion to comply with the margin requirements for uncleared 
derivatives under Banco de México’s Circular 2/2023. 

Q4, 2025 South Korea Expected go-live of UPI and CDE reporting (Phase 2) 

November 
15, 2025 

EU The CRR 2 IMA reporting requirements for market risk will be applicable 
from November 15, 2025, in the EU. As things stand currently in the CRR 
3 political process, these IMA reporting requirements may become 
obsolete as we are still looking at a January 1, 2025, start date for the 
capitalization of market risk in the EU. However, IMA Reporting could still 
become live if the European Commission decides to enact the two-year 
delay mentioned under the CRR3 Article 461a FRTB delegated act. As this 
may still evolve in the CRR 3 negotiations, ISDA will keep monitoring 
developments in this area. 

December 
01, 2025 

US Expiry of extension of relief concerning swap reporting requirements of 
Part 45 and 46 of the CFTC’s regulations, applicable to certain non-US 
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swap dealers (SD) and major swap participants (MSP) established in 
Australia, Canada, the European Union, Japan, Switzerland and the United 
Kingdom, that are not part of an affiliated group in which the ultimate 
parent entity is a US SD, US MSP, US bank, US financial holding company 
or US bank holding company. See CFTC Staff Letters No. 20-37 and No. 
22-14. 

December 
31, 2025 

Mexico Annual compliance date for entities and investment funds to comply with 
the margin requirements for uncleared derivatives under Banco de 
México’s Circular 2/2023 if average (month-end) aggregate notional 
amount exceeds UDI 20 billion from March, April, and May 2024. 

January 01, 
2026 

Australia Basel III: Expected implementation of APRA FRTB and CVA risk (APS 116 
and APS 180) frameworks. 

January 01, 
2026 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 60% will commence from 1 January 2026. 

January 01, 
2026 

EU Expiry of the suspension of the BMR rules allowing EU supervised entities 
to continue to use non-EU benchmarks. 

January 01, 
2026 

EU Start date expected for the CRR 3 market risk framework in the EU 
following the recent announcement by EU Commissioner McGuinness to 
delay the market risk start date for a year. The announcement will be 
made official through the adoption of a specific delegated act. The 
adoption is planned for July 2024 (exact timing to be confirmed). 

January 01, 
2026 

Switzerland Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

January 01, 
2026 

US 

 

EU 

 

Switzerland 

 

UK 

Under US Prudential Regulations only, initial margin requirements apply 
to covered swap entities with material swaps exposure (average (daily) 
aggregate notional amount from June, July, and August 2025 exceeding 
USD 8 billion). 

Initial margin requirements apply to counterparties with an average 
(month 

Initial margin requirements apply to counterparties whose average 
(month-end) aggregate 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2025 
exceeding GBP 8 billion. 

January  04, 
2026 

UK Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

January  04, 
2026 

EU Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

https://www.cftc.gov/csl/20-37/download
https://www.cftc.gov/csl/22-14/download
https://www.cftc.gov/csl/22-14/download
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January  04, 
2026 

UK Expiry of the derogation from margin rules in respect of non-centrally 
cleared over-the counter derivatives, which are single-stock equity 
options or index options 

March 1, 
2026 

US 

UK 

Australia 

Canada 

Hong Kong 

South Korea 

Singapore 

Japan 

Brazil 

Saudi Arabia 

Mexico 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either  

September 1, 2026, or January 1, 2027 (EU/UK/CHF) or December 31, 
2027 (MX). In the US, this calculation period only applies under CFTC 
regulations. In Mexico, it is only relevant to development banks and 
corporates.  Brazil is daily and all others are month-end calculation for 
March, April, and May average aggregate notional amount.. 

June 01, 
2026 

EU Commodity dealers as defined under CCR, and which have been licensed 
as investment firms under MiFID 2/ MIFIR have to comply with real 
capital/large exposures/liquidity regime under Investment Firms 
Regulation (IFR) provisions on liquidity and IFR disclosure provisions. 

June 01, 
2026 

US Three-month calculation period begins under U.S. Prudential Regulations 
to determine whether the daily average aggregate notional amount of 
derivatives for an entity and its affiliates exceeds the USD 8 billion 
threshold for application or revocation of initial margin requirements as 
of January 1, 2027. 

September 1, 
2026 

US 

 

 

Australia 

 

Canada 

 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2026 exceeding USD 8 
billion). 

Initial margin requirements apply to Phase 6 APRA covered entities with 
an average (month- end) aggregate notional amount from March, April, 
and May 2026 exceeding AUD 12 billion. 

Under both OSFI and AMF guidelines, initial margin requirements apply to 
Phase 6 covered entities with average (month-end) aggregate average 
notional amount from March, April, and May 2026 exceeding CAD 12 
billion. 
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Hong Kong 

 

South Korea 

 

Singapore 

 

Japan 

 

Brazil 

 

 

Saudi Arabia 

 

South Africa 

 

India 

Initial margin and risk mitigation requirements apply to HKMA AIs and 
SFC LCs with an average (month-end) aggregate notional amount from 
March, April, and May 2026 exceeding HKD 60 billion. 

Initial margin requirements apply to financial institutions with derivatives 
exceeding more than average (month-end) aggregate notional amount of 
KRW 10 trillion based on calculation from March, April, and May 2026. 

Initial margin requirements apply to MAS covered entities with an average 
(month-end) aggregate notional amount from March, April, and May 2026 
exceeding SGD 13 billion 

Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2026 exceeding JPY 1.1 trillion. 

Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2026 exceeding BRL 25 billion. 

Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2026 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

Initial margin requirements apply to covered entities belong to a group 
whose average (month end) aggregate notional amount of non-centrally 
cleared derivatives from March, April, and May 2026 exceeds EUR 8 
billion. 

Initial Margin requirements apply to Domestic Covered Entities with an 
average aggregate notional amount (AANA) of at least ₹60,000 crore and 
Foreign Covered Entities with an AANA of at least USD 8 billion based on 
the simple average of outstanding non-centrally cleared derivatives as at 
the end of March, April and May of this year. 

December 
31, 2026 

UK Expiry of the temporary Intragroup Exemption Regime (TIGER) from 
clearing and margin requirements 

December 
31, 2026 

Mexico Initial and variation margin requirements apply (or disapply) to 
development banks and corporates with average (month-end) aggregate 
notional amount from March, April, and May 2025 of UDI 20 billion per 
Banco de México’s Circular 2/2023. 

January 1, 
2027 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 65% will commence from 1 January 2027. 

August 12, 
2027 

EU CCP R&R (Article 96): The Commission shall review this Regulation and 
its implementation and shall assess the effectiveness of the governance 
arrangements for the recovery and resolution of CCPs in the Union and 
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submit a report thereon to the European Parliament and to the Council, 
accompanied where appropriate by proposals for revision of this 
Regulation. 

January 1, 
2028 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 70% will commence from 1 January 2028. 

January 1, 
2029 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 72.5% will commence from 1 January 2029. 

 

ESMA updated overview of planned consultation papers 2024; On 26 June, ESMA updated its overview of 
planned consultation papers. The table provides an overview of its planned consultations for 2024. 

• These relate to topics including: MiCAR, the MiFID/MiFIR review, UCITS, DORA, EMIR and 
AIFMD. Notable changes since the version published in January include a delay from Q1 to 
Q3 for the consultation on guidelines on the due diligence requirements under the 
Securitisation Regulation and a delay from Q1 to Q4 for the consultation on guidelines on 
internal controls for ESMA supervised entities.  

• Other consultations anticipated in H2 include  
o (i) technical standards and guidelines on liquidity management tools under AIFMD 

and UCITS Directive;  
o (ii) guidelines on classification of crypto-assets under MiCAR;  
o (iii) RTS on order execution policy under MiFID II/MiFIR;  
o (iv) technical standards under the CSDR; and (v) on the active account requirement 

under EMIR. 
• Overview→ 

Topic ESMA 2024 Schedule: Title of consultation paper Planned 
publication 
of CP 

DORA Feasibility study Q3 2024 

Markets and 
Infrastructures 

Guidelines on the due diligence requirements under the 
Securitisation Regulation 

Q3 2024 

MiCA Joint EBA/EIOPA/ESMA Guidelines on classification of 
crypto-assets 

Q3 2024  

MiCA Guidelines on NCA supervisory practices to detect and 
prevent abuses 

Q3 - Q4 2024  

MiFIR MiFIR review - equity transparency (RTS 1) Q3 2024 

MiFIR MiFIR review – CP 3 (Equity transparency, circuit breakers, 
DVC, SI notification, post trade transparency flags RTS 2 
bonds) 

Q3 2024 

MiFID MiFID II/MiFIR review – RTS on order execution policy (best 
execution) 

Q3 2024 

 Supervision  Supervisory Expectations for the Management Body Q3 2024 

https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://www.esma.europa.eu/document/overview-planned-consultation-papers-2024
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 Supervision  Guidelines on periodic information and notification of 
material changes to be submitted to ESMA by supervised 
entities.  

CRAs, Trade Repositories, Data Reporting Service Providers, 
Securitisation Repositories and Benchmark Administrators 

Q3 2024 

CSDR RTS and ITS on review and evaluation – Information to be 
provided and the standards, forms, templates and 
procedures for the provision of such information 

Q3 2024 

CSDR RTS on information to be notified to ESMA by TC-CSDs 
providing notary and central maintenance services on EU 
financial instruments and on providing settlement services 
on EU financial instruments 

Q3 2024 

CSDR Technical advice to the European Commission on the scope 
of the settlement discipline 

Q3 2024 

CSDR RTS on settlement discipline Q4 2024 

CSDR RTS on measures to prevent settlement fails in order to 
increase settlement efficiency 

Q4 2024 

CSDR RTS on deferred net settlement Q4 2024 

EMIR Active Account Requirements Q4 2024 

EMIR List of documents and criteria for initial authorisation and 
extension of activities 

Q4 2024 

EMIR List of documents and criteria for significant changes to 
CCP risks models 

Q4 2024 

MiFIR MiFIR review - non-equity transparency (derivatives), 
transaction reporting, order book (CP4) 

Q4 2024  

MiFIR/ 
Supervision  

Revision of RTS 13 on DRSP authorisation for the purpose 
of CTP authorisation  

Q4 2024 

MiFIR/ 
Supervision 

Guidelines on internal controls for ESMA supervised entities 
(CRAs, Trade Repositories, Data Reporting Service 
Providers, Securitisation Repositories and Benchmark 
Administrators) 

Q4 2024 

EMIR RTS on the clearing thresholds Q4 2024-Q1 
2025 

MiFIR/  

Listing Act 

Advice to the Commission regarding the amendments to the 
Market Abuse Regulation and MiFID II 

Q4 2024-Q1 
2025 

EMIR CCP requirements 

Exact timing is still to be confirmed. 

Q1 2025-Q2 
2025 

• Expected key dates for H2 2024 
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H1 2024  Policy paper and proposals for further reform on aligning ringfencing and 
resolution regimes are expected – see our blog  

FCA and PRA consultation on SM&CR expected (April – June 2024) – as 
confirmed in the latest Regulatory Initiatives Grid 

FCA expected to publish a consultation paper on UK PRIIPs Regulation and 
UCITS disclosure requirements – as confirmed in the latest Regulatory 
Initiatives Grid. 

H2 2024 FCA aiming to consult on rules to implement reformed prospectus regime 
(in summer 2024) – as confirmed in the latest Regulatory Initiatives Grid.  

FCA and PRA policy statements expected to follow up on consultation 
papers on diversity and inclusion in financial services. 

Policy statement expected following CP23/24 on personal investment 
firms. 

More detailed proposals expected to be published by HM Treasury (for 
consultation) on the reform of the Consumer Credit Act 1974 – as 
confirmed in the latest Regulatory Initiatives Grid. 

Policy statement expected on the alignment between ring-fencing and 
resolution – as confirmed in the latest Regulatory Initiatives Grid 

FCA and PRA expected to consult on further changes to securitisation rules 
(Q4 2024/Q1 2025) – as confirmed in the latest Regulatory Initiatives Grid 

 
Deadline for responses to: 

Quarterly UK financial services horizon scanner; Horizon scanning: Ten regulatory topics to 
look out for in 2024.  

Summer 2024 Expected implementation date for PRA supervisory statement and FCA 
guidance on prudential assessment of acquisition and increases in control, 
following PRA CP25/23 and CP23/23. 

No key dates to highlight for this month so far. 

September 
 

30 September 
2024  

New FCA and BoE rules on reporting requirements under UK EMIR come 
into force.  

End 
September 
2024 

LIBOR transition – the synthetic 1-, 3- and 6-month US dollar LIBOR are 
intended to cease – as confirmed in the latest Regulatory Initiatives Grid 
and see also our blog. 

October 
 

October 2024  The final group of payment services providers will need to implement a 
system to provide the Confirmation of Payee service – as confirmed in the 
latest Regulatory Initiatives Grid.  

01-Oct-24 The PRA’s new Recovery Plans Chapter 7 comes into force. Firms are also 
expected to meet the expectations in SS2/24 by the same date.  

07-Oct-24 The PSR’s rules on mandatory reimbursement for APP fraud takes effect 
and the Payment Services (Amendment) Regulations 2024 come into force. 

https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.nortonrosefulbright.com/en/knowledge/publications/d7853e07/quarterly-uk-financial-services-horizon-scanner
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
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November 
 

25 November 
2024  

Changes to the UK SFTR Validation Rules and XML schemas start to apply.  

December 
 

2 December 
2024  

Naming and marketing rules under the FCA’s SDRs start to apply  

 

FMSB Publications 

i. Statement of Good Practice for the application of a model risk management framework to electronic 
trading algorithms; Statement of Good Practice Published on: 22 April 2024. Date of Initial Release: 
18 July 2023, Dates of Comment Period: 18 July 2023 to 22 September 2023 

ii. Standard for Client Onboarding: Documentation and Processes; Transparency Draft Published on: 28 
February 2024. Date of Initial Release: 28 February 2024, Dates of Comment Period: 3 May 2024 

iii. Standard for Client Onboarding: Documentation and Processes – Annexes; Transparency Draft 
Published on: 28 February 2024. Date of Initial Release: 28 February 2024, Dates of Comment Period: 
3 May 2024 

iv. Compendium : Precious Metals Market Evolution; Spotlight Review Published on: 12 September 2023 
v. Conduct & Culture MI; Spotlight Review Published on: 24 July 2023 
vi. Data and Transparency in Precious Metals Markets; Spotlight Review Published on: 5 July 2023 
vii. The 3 Lines Model: A lens on risk management frameworks; Spotlight Review Published on: 8 June 

2023 
viii. FMSB Annual Report 2022; Annual Report Published on: 3 April 2023 
ix. Voluntary Carbon Markets: An Overview; Spotlight Review Published on: 29 September 2022 
x. ESG Ratings; Spotlight Review Published on: 20 July 2022 
xi. FMSB Annual Report 2021; Annual Report Published on: 30 June 2022 
xii. Statement of Good Practice Trading Platform Disclosures; Statement of Good Practice Published on: 

28 June 2022. Date of Initial Release: 17 December 2021, Dates of Comment Period: 17 December 
2021 to 25 February 2022 

xiii. Precious Metals Market Post-Trade; Spotlight Review Published on: 17 June 2022 
xiv. Behaviour-pattern Conduct Analysis (BCA); Spotlight Review Published on: 30 May 2022 
xv. Standard for the Conduct of Participants in LBMA Precious Metal Auctions; Standard Published on: 1 

March 2022. Date of Initial Release: 12 Oct 2021, Dates of Comment Period: 12 Oct 2021 to 3 Dec 
2021 

xvi. Standard for the sharing of investor allocation information in the fixed income primary markets; 
Standard Published on: 15 February 2022. Date of Initial Release: 15 Dec 2020, Dates of Comment 
Period: 15 Dec 2020 to 16 Mar 2021 

xvii. Precious Metals Market Structure; Spotlight Review Published on: 18 November 2021 
xviii. Hybrid working in FICC markets – Future risk management frameworks ; Spotlight Review Published 

on: 30 September 2021 
xix. Standard on use of Term SONIA reference rates; Standard Published on: 28 July 2021. Date of Initial 

Release: 24 Mar 2021, Dates of Comment Period: 24 Mar 2021 to 28 May 2021 
xx. FMSB Annual Report 2020; Annual Report Published on: 2 June 2021 
xxi. Standard for the execution of Large Trades in FICC markets; Standard Published on: 6 May 2021. 

Date of Initial Release: 15 December 2020, Dates of Comment Period: 15 December 2020 to 16 March 
2021 

xxii. LIBOR transition: Case studies for navigating conduct risks in back book transition; Spotlight Review 
Published on: 20 April 2021 

https://www.regulationtomorrow.com/eu/fca-updates-webpage-on-uk-sftr-news-2/
https://fmsb.com/our-publications/
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/02/20240221_Standard-for-COB-Document-List.pdf
https://fmsb.com/wp-content/uploads/2024/02/240221_Standard-for-COB-Document-List-Annex.pdf
https://fmsb.com/wp-content/uploads/2023/09/Precious-Metals-Compendium-Final.pdf
https://fmsb.com/wp-content/uploads/2023/07/FMSB-Conduct-and-Culture-MI-Report-July-24-2023.pdf
https://fmsb.com/wp-content/uploads/2023/07/PM-Data-and-Transparency_FMSB-Spotlight-Review-12072023.pdf
https://fmsb.com/wp-content/uploads/2023/06/FMSB-Spotlight-Review-3-Lines-Model-and-Risk-Register.pdf
https://fmsb.com/wp-content/uploads/2023/04/Annual-Report-FMSB.pdf
https://fmsb.com/wp-content/uploads/2022/09/Spotlight_Review_FINAL2.pdf
https://fmsb.com/wp-content/uploads/2022/07/ESG-Ratings_FMSB_Spotlight_FINAL_v2.pdf
https://fmsb.com/wp-content/uploads/2022/06/00_FMSB_Annual_Report_2021.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB_SGP_Draft_Trading_Platforms2_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB-Spotlight-Review-June-2022.pdf
https://fmsb.com/wp-content/uploads/2022/05/22974_BCA_Report_2022_Interactive.pdf
https://fmsb.com/wp-content/uploads/2022/02/Standard-for-the-Conduct-of-Participants-in-LBMA-Precious-Metal-Auctions_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/02/Sharing-of-Investor-Allocation-Information-21.01.22-CLEAN-FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/11/Metals-Market-Structure_161121_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/09/Spotlight-Review-%E2%80%98Hybrid-working-in-FICC-markets-%E2%80%93-Future-risk-management-frameworks-.pdf
https://fmsb.com/wp-content/uploads/2021/07/Standard-on-use-of-Term-SONIA-reference-rates_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/06/FINAL_FMSB_AR20_web_020621.pdf
https://fmsb.com/wp-content/uploads/2021/05/FMSB_Large_Trades_Standard_-FINAL-05.05.21.pdf
https://fmsb.com/wp-content/uploads/2021/04/LIBOR-transition-Case-studies-for-navigating-conduct-risks-in-back-book-transition.pdf
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xxiii. Measuring execution quality in FICC markets;Spotlight Review Published on: 7 September 2020 
xxiv. Monitoring FICC markets and the impact of machine learning; Spotlight Review Published on: 3 

August 2020 
xxv. Examining remote working risks in FICC markets; Spotlight Review Published on: 27 July 2020 
xxvi. Examining remote working risks in FICC markets – Risk register; Spotlight Review Published on: 27 

July 2020 
xxvii. Statement of Good Practice for Participation in Sovereign and Supranational Auctions in Fixed 

Income Markets; Statement of Good Practice Published on: 14 July 2020. Date of Initial Release: 02 
December 2019, Dates of Comment Period: 02 December 2019 to 27 January 2020 

xxviii. LIBOR transition: Case studies for navigating conduct risks; Spotlight Review Published on: 11 June 
2020 

xxix. The critical role of data management in the financial system; Spotlight Review Published on: 11 May 
2020 

xxx. Emerging themes and challenges in algorithmic trading and machine learning; Spotlight Review 
Published on: 23 April 2020 

xxxi. FMSB Annual Report 2019; Annual Report Published on: 25 February 2020 
xxxii. Conflicts of Interest Statement of Good Practice; Statement of Good Practice Published on: 14 

October 2019. Date of Initial Release: 20 June 2019, Dates of Comment Period: 20 June 2019 to 06 
September 2019 

xxxiii. Information & Confidentiality for the Fixed Income and Commodities markets Statement of Good 
Practice; Statement of Good Practice Published on: 3 October 2019. Date of Initial Release: 01 June 
2018, Dates of Comment Period: 01 June 2018 to 31 August 2018 

xxxiv. Conduct Risk in Market Transactions Statement of Good Practice for FICC Market participants; 
Statement of Good Practice Published on: 28 March 2019. Date of Initial Release: 27 July 2018, Dates 
of Comment Period: 27 July 2018 to 26 October 2018 

xxxv. FMSB Annual Report 2018; Annual Report Published on: 18 March 2019 
xxxvi. Secondary Market Trading Error Compensation Standard; Standard Published on: 28 January 2019. 

Date of Initial Release: 20 March 2018, Dates of Comment Period: 20 March 2018 to 20 June 2018 
xxxvii. Suspicious Transaction and Order Reporting Statement of Good Practice for FICC Market 

Participants; Statement of Good Practice Published on: 15 January 2019. Date of Initial Release: 04 
May 2018, Dates of Comment Period: 04 May 2018 to 3 August 2018 

xxxviii. Database – Market Abuse and Manipulation; Spotlight Review Published on: 27 July 2018 
xxxix. Risk Management Transactions for New Issuance standard for the Fixed Income markets; Standard 

Published on: 3 July 2018. Date of Initial Release: 25 October 2017, Dates of Comment Period: 25 
October 2017 to 20 December 2017 

xl. FMSB Annual Report 2017; Annual Report Published on: 20 September 2017 
xli. Monitoring of written electronic communications Statement of Good Practice for FICC Market 

Participants; Statement of Good Practice Published on: 15 September 2017 
xlii. Front Office Supervision Statement of Good Practice for FICC Market Participants; Statement of 

Good Practice Published on: 15 September 2017 
xliii. New Issue Process standard for the Fixed Income markets; Standard Published on: 2 May 2017. Date 

of Initial Release: 18 November 2016, Dates of Comment Period: 18 November 2016 to 17 January 
2017 

xliv. Statement of Good Practice for FICC Market Participants: Conduct Training; Statement of Good 
Practice Published on: 8 December 2016 

xlv. Statement of Good Practice for Surveillance in Foreign Exchange Markets; Statement of Good 
Practice Published on: 8 December 2016 

xlvi. Binary Options standard for the Commodities markets; Standard Published on: 21 November 2016. 
Date of Initial Release: 22 July 2016, Dates of Comment Period: 22 July 2016 to 14 October 2016 

xlvii. Reference Price Transactions standard for the Fixed Income markets; Standard Published on: 21 
November 2016. Date of Initial Release: 30 June 2016, Dates of Comment Period: 30 June 2016 to 8 
September 2016 

https://fmsb.com/wp-content/uploads/2020/09/measuring-execution-quality-in-FICC-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/monitoring-ficc-markets-and-the-impact-of-machine-learning.pdf
https://fmsb.com/wp-content/uploads/2020/07/examining-remote-working-risks-in-ficc-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/risk-register-examining-remote-working-risks-in-ficc-markets.xlsx
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/06/libor-transition-case-studies-for-navigating-conduct-risks.pdf
https://fmsb.com/wp-content/uploads/2020/05/The-critical-role-of-data-management-in-the-financial-system.pdf
https://fmsb.com/wp-content/uploads/2020/04/FMSB-Spotlight-Review-%E2%80%98Emerging-themes-and-challenges-in-algorithmic-trading-and-machine-learning%E2%80%99.pdf
https://fmsb.com/wp-content/uploads/2020/02/FMSB-Annual-Report-2019_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Conflicts-of-Interest-SoGP_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/03/Statement-of-Good-Practice-Conduct-Risk-in-Market-Transactions_V15.pdf
https://fmsb.com/wp-content/uploads/2019/04/FMSB_2018-Annual-Report_Final_2.pdf
https://fmsb.com/wp-content/uploads/2019/01/Secondary-Market-Trading-Error-Compensation-Standard.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://bca.fmsb.com/
https://fmsb.com/wp-content/uploads/2019/03/Risk-Management-Transactions-for-New-Issuance-standard-Final-3-July-2018_v5.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB_Annual_Report_Final_v2.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Front-Office-Supervision-Final.pdf
https://fmsb.com/wp-content/uploads/2017/04/FMSB_NewIssuesProcess_FIMarkets_2-May-FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP-Conduct-Training_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP_Surveillance-in-FX-Markets_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-002-FMSB-Std_BinaryOptions_CommoditiesMarkets_Final-Updated.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-001-FMSB-Std_ReferencePriceTransactions_FIMarkets_Final-Updated.pdf
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Benchmarks, RFRs & LiBOR Transition  

 

 

 

Capital Markets and Market Structure 

 

UK MIFID/R AND WHOLESALE MARKETS REVIEW 

 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf
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Consultation; MiFIR Review - Consultation Package 3 | technical advice (Section 3), RTS 1 (Section 4), the 
RTS on input/output data for shares and ETFs CTP (Section 8) and the flags under RTS 2: 

https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-technical-
advice-section-3-rts-1 

10/07/2024 
ESMA74-2134169708-
7011 

MiFIR Review - Consultation Package 3 (equity 
transparency, volume cap, circuit breakers, SI, the 
equity CTP, flags under RTS 2) 

 

10/07/2024 
ESMA74-2134169708-
7343 

Reply form to MiFIR Review - Consultation Package 
3 (technical advice (Section 3), RTS 1 (Section 4), the 
RTS on input/output data for shares and ETFs CTP 
(Section 8) and the flags under RTS 2) 

 

MIFID3I; The EU’S Latest Adaptations; The EU has finalised the latest changes to its financial markets 
legislation arising out of the MiFID II Review. Many of these changes respond to the outcomes of the U.K.’s 
post-Brexit Smarter Regulatory Framework. 

• While harmonisation has occurred in many areas, the MiFID II regime has proven unwieldy and overly 
rigid, with unprecedented levels of prescription. Some estimate that, including secondary legislation, 
there are over two million legal provisions.  

• The U.K. “on-shored” MiFID II in whole into U.K. laws upon Brexit, with only minor amendments. 
Extensive changes are now being made across a number of areas, to remove unnecessary “red tape” 
and tailor the regime for the U.K. market. This follows HM Treasury’s Wholesale Markets Review. The 
EU and U.K. changes and approach often target the same areas and shortcomings in MiFID II. There 
is notable alignment in some areas, but in others, the reforms will differ in various respects.  

• For example, the U.K. continues to expressly allow the provision of direct electronic access by third-
country firms to U.K. trading venues, which is in stark contrast to the EU’s closed-market approach.  

• Areas where similar paths are being adopted by the EU and the U.K. include banning payment for order 
flow (PFOF), clarifying the regime for Systematic Internalisers and allowing investment firms to 
choose whether to apply separate or joint payments for research and execution services. This note 
sets out the latest developments in the EU MiFID II package, emphasising differences from the 
European Commission’s original proposals. We also refer to related U.K. adjustments, highlighting 
where the U.K. and EU are on similar or different tracks.  

• The table in the Annex to this note shows the main changes, indicating the degree of divergence or 
convergence between the EU and U.K. MiFID II packages. We refer to the finalised MiFID II Review 
legislation as the “amending Regulation”3 and the “amending Directive.” [Directive (EU) 2024/790 of 
the European Parliament and of the Council of 28 February 2024 amending Directive 2014/65/EU on 
markets in financial instruments.] 

https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-technical-advice-section-3-rts-1
https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-technical-advice-section-3-rts-1
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
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• The amending Regulation has applied directly across the EU since 28 March 2024, except for certain 
provisions that are to be supplemented further by Commission Delegated Regulations, which will, 
according to the European Commission’s (Commission) Notice1, only apply from the date that those 
Delegated Regulations take effect. Further clarification on timings has also been provided by the 
European Securities and Markets Authority in a Public Statement (ESMA’s Public Statement; “Transition 
for the application of the MiFID II/MiFIR review”, ESMA, 27 March 2024 (ESMA74-2134169708-7163). 
The amending Directive must be transposed into Member States’ national laws by 29 September 2025. 
ESMA is consulting on proposed new or changes to existing delegated regulated and technical 
standards covering a range of topics including consolidate tape providers, the commodity derivatives 
regime, transparency and transaction reporting requirements, Systematic Internalisers and 
organisational requirements for trading venues. 

• The EU is close to finalising further MiFID II amendments under the Listing Act package, which 
significantly relax the rules for investment firms on unbundling of research. That legislation has been 
provisionally agreed, and the timing of its application will not be certain until it is published in the 
Official Journal of the European Union. We refer to that near-final amending Directive as the “Listing 
Act Directive.”  

Pre-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR imposed pre-
trade transparency requirements for trading venues for non-equity instruments, requiring venues to make 
public current bid and offer prices, and the depth of trading interests at those prices, including actionable 
indication of interests.  

• The amending Regulation reduces the scope so that this pre-transparency obligation applies only to 
central limit order book and periodic auction trading systems, and no longer to voice trading and 
request-for-quote systems. The related waivers are also so limited in their scope.  

• The product scope of the EU obligation remains the same for bonds, structured finance products, and 
emission allowances. There is clarification that the obligation applies for package orders “composed 
of bonds, structured finance products, emission allowances or derivatives.”  

• For derivatives, there is clarification that the requirement applies to ETDs (as opposed to “derivatives 
traded on a trading venue”) and to certain interest rate swap (IRS) and credit default swap (CDS) OTC 
derivatives that are denominated in euro, Japanese yen, U.S. dollars, or pounds sterling and, in 
summary, that are subject to the clearing obligation in EMIR and centrally cleared. This excludes 
derivatives not suitable for clearing, such as intra-group transactions. There is also the exemption, 
described above, from the pre- and post-trade transparency obligations for OTC derivatives formed and 
established as a result of PTRR service.  

• The U.K. pre-trade transparency rules for non-equities are expected to change in 2024 in line with FCA 
proposals. Following the Wholesale Markets Review, FSMA 2023 grants powers to the FCA to make 
rules which will replace the current pre-trade and post-trade disclosure rules for bonds, structured 
finance products, emission allowances, and derivatives. The FCA’s rules must ensure efficient price 
formation and the fair evaluation of financial assets.  

• It is proposed that non-equities will be split into two categories. Category 1 will consist of bonds traded 
on a U.K. trading venue and certain OTC derivatives subject to the clearing obligation. Category 2 will 
be derivatives or structured finance products not in category 1, as well as emission allowances and 
emission allowance derivatives.  

 
1 Commission Notice on the interpretation and implementation of the transitional provision laid down 

in Regulation (EU) 2024/791 of the European Parliament and of the Council amending Regulation 
(EU) No 600/2014 as regards enhancing data transparency, removing obstacles to the emergence 
of consolidated tapes, optimising the trading obligations, and prohibiting receiving payment for 
order flow (C/2024/2966), 2 May 2024. 
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• Pre-trade transparency would apply depending on the characteristics of the market model. The 
waivers regime will be simplified and would be available for large in scale orders, packages, and 
negotiated transactions.  

• The FCA is also proposing a transitional period for firms to implement the new rules, which will be one 
year from finalisation of the rules. The implementation of the new rules, which will be housed in a new 
part of the FCA’s Market Conduct Sourcebook, will be synched with changes to the U.K. MiFIR and 
related legislation.  

• The FCA expects to finalise the rules in 2024, and that they would apply in 2025 before the 
consolidated tape for bonds goes live, which is anticipated to occur in the second half of 2025, 
following publication in December 2023 by the FCA of its final policy statement on a CT framework for 
bonds. 

Post-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR provides that 
trading venues must make public the price, volume, and time of the transactions executed in non-equity 
instruments—bonds, structured finance products, emission allowances, and derivatives. Member States have 
a discretion to allow trading venues to defer such publication for large-in-scale transactions, for transactions 
in illiquid instruments, and for transactions below the size specific to instrument threshold.  

• There are very specific formulae for calculating these thresholds, which have had unintended 
consequences. The amending Regulation clarifies that the requirement applies to ETDs (as opposed 
to “traded on a trading venue”) and to certain IRS and CDS OTC derivatives that are denominated in 
euro, Japanese yen, U.S. dollars, or pounds sterling and, in summary, that are subject to the clearing 
obligation in EMIR and centrally cleared. Package transactions are also explicitly brought into scope. 

• The amending Regulation removes the Member State discretion for deferrals and provides for the 
deferral regime to be supplemented in regulatory technical standards (RTS). National competent 
authorities will have powers to defer sovereign debt transactions where the instrument is issued by a 
Member State; ESMA will have this power where the instrument is not issued by a Member State. 
ESMA’s Public Statement clarified that these provisions will not apply until the revised RTS applies. 

Removing Obstacles To The Emergence Of An Eu Consolidated Tape; MiFID II promoted the development 
of a “consolidated tape” for all transactions in equity and non-equity instruments. It envisaged a consolidated 
tape provider (CTP) to collect post-trade information published by trading venues and Approved Publication 
Arrangements (APAs), and to consolidate this into a continuous live data stream made available to the public. 
No consolidated tape has yet been set up in either the U.K. or the EU.  

• Under the EU amending Regulation, trading venues and APAs (collectively referred to as “data 
contributors”) are required, as close to real time as possible, to submit market data directly and 
exclusively to the entities appointed by ESMA as the CTP for each asset class. The asset classes are 
shares, exchange-traded funds, bonds, and derivatives. ESMA is responsible for authorising and 
overseeing CTPs. Small trading venues and SME Growth Markets are exempt from the requirement to 
submit data to a CTP but may opt into the regime (this exemption was not included in the 
Commission’s original proposals).  

• FSMA 2023 gave the FCA rule-making powers for Data Reporting Service Providers, enabling the U.K. 
to set a framework for the development of a consolidated tape. The FCA’s rules and guidance for a 
consolidated tape for bonds entered into force on 5 April 2024, the same date that the related 
legislation—the Data Reporting Services Regulations 2024 [SI 2024/107] — came into force. The Data 
Reporting Services Regulations 2017 were revoked on the same day. The tender process for the bond 
CTP will progress through 2024. The bond CTP is expected to go live in the second half of 2025. 

EU MiFID/MiFIR Review - divergence emergence? 

https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Data-Reporting-Services-Regulations-2024-Publi
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Key 

1. EU and U.K. have made substantively similar changes/there is otherwise no material divergence 
2. Some overlap between the EU and U.K. changes 
3. Clear divergence between the EU and the U.K. 
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Systematic Internalisers - Quantitative Criteria; Systematic Internalisers are firms which regularly execute 
transactions against their own capital, rather than externally on trading venues. Under EU MiFID II, an 
investment firm is considered to be a Systematic Internaliser if it performs its activities on an organised, 
frequent, systematic, and substantial basis, or if it opts into the Systematic Internaliser regime.  

• The criteria for a “frequent, systematic, and substantial basis” are quantitative. As with the U.K.’s 
approach, the amending Directive will remove the quantitative criteria. This change will apply once the 
amending Directive has been transposed into national laws, which must occur by 29 September 2025. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Non-Equities; On the EU side, 
Systematic Internalisers will, under the amending Regulation, no longer be within the scope of the pre-trade 
transparency requirements for non-equity instruments. Firms will still be able to opt into the Systematic 
Internaliser regime. The Commission had not proposed these changes.  

• The U.K. FCA is proposing the same exclusion and final rules are expected this year. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Equities; The amending Regulation 
provides for changes to the minimum quote size requirements for equity instruments. Currently, a Systematic 
Internaliser must make public all quotes in equity instruments if it deals in sizes up to the standard market 
size. 

• A Systematic Internaliser may decide at which sizes they quote, subject to having to quote at a 
minimum size of ten percent of the standard market size. The Commission had proposed a minimum 
size of twice the standard market size. Under the amending Regulation, the minimum quote size will 
be set out in RTS developed by ESMA, and these changes will only apply once those RTS apply.  

• The U.K. is making similar changes, giving responsibility to the FCA to make the change. As originally 
proposed by the Commission, the amending Regulation allows Systematic Internalisers to match 
orders of any size at midpoint. This change took effect on 28 March 2024. This change is similar to 
that implemented by the U.K. under FSMA 2023, effective 29 August 2023. Amendments to the 
Systematic Internaliser reporting regime will be made by FCA rules. HM Treasury will be considering 
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further whether conflicts of interest would be manageable if a Systematic Internaliser and an OTF are 
operated within the same legal entity. 

Replacing The Double Volume Cap; The double volume cap (DVC) limits the amount of shares a market 
participant can trade using a pre-trade transparency waiver, thus restricting the extent of dark trading that 
can occur for each financial instrument.  

• There are two main waivers: the reference price waiver and the negotiated trade waiver. The cap 
consists of two elements: a venue specific cap and an EU-wide limit. The DVC will be replaced by a 
single EU-wide volume cap set at seven percent of trades that are executed under the reference price 
waiver only.  

• The Commission had proposed that both waivers would be restricted by the new cap. The provisions 
in the amending Regulation take effect from 29 September 2025. ESMA has confirmed it will continue 
publishing the DVC results until the single volume cap takes effect. 

• Effective 29 August 2023, the DVC was removed from U.K. MiFIR by FSMA 2023. Instead, the FCA is 
tasked with monitoring trading and has new powers to direct that transparency waivers should be 
suspended if the ongoing use of the waiver would impact market integrity. 

• The Financial Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 
2023/779). Various industry associations supported the removal of the U.K. DVC; for example, AFME 
states: “AFME does not believe that enforcing increased lit trading necessarily improves price formation 
and, conversely, may impact the ability for firms to provide best execution for their clients. For these 
reasons, AFME has consistently called for the removal of the DVC, which has resulted in no beneficial 
outcomes for end-investors and has resulted in unhelpful complexity in equity market structure.”  

• AFME, “consultation response: HM Treasury Wholesale Markets Review Consultation”, 1 September 
2021. 

Clarifying The Share Trading Obligation; EU MiFIR requires EU investment firms to ensure that the trades 
they undertake in shares admitted to trading on a regulated market or traded on a trading venue take place 
on an EU-regulated market, MTF, Systematic Internaliser, or equivalent third-country trading venue. As 
originally proposed by the Commission, the amending Regulation will enshrine into law ESMA’s post-Brexit 
interpretation [ESMA, “Brexit: Impact of the end of the transition period on 31 December 2020 on the trading 
obligation for shares (Article 23 of MiFIR)”, (ESMA70-155-7782), 26 October 2020] that the share trading 
obligation (STO) only applies to shares that have an EEA ISIN and which are traded on a trading venue.  

• ESMA is to maintain a list of such shares. The STO exemption for trades in shares which are non-
systematic, ad hoc, or irregular and infrequent is removed because it had caused uncertainty as to 
when it applied. There is a new exemption for shares traded on a third-country venue in the local 
currency or in a non-EEA currency. One of the pre-existing exemptions is carried through, so the STO 
still does not apply to shares traded between eligible counterparties, between professional 
counterparties, or between eligible and professional counterparties and that do not contribute to the 
price discovery process.  

• Effective 29 August 2023, the STO was deleted entirely from U.K. MiFIR by FSMA 2023. The Financial 
Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 2023/779). 

Prohibiting Payment For Order Flow; PFOF describes the situation where an investment firm sources liquidity 
and then receives commission both from its client (that originates the order) and from a non-client (for 
execution of the order). This can result in bad execution outcomes for clients because of the potential for 
mis-incentives and conflicts of interest. PFOF was previously allowed under some EU Member State 
interpretations of the inducements rules in the MiFID II Directive, subject to disclosure, although some 
countries did not allow it. Under the amending Regulation, PFOF is expressly banned.  

https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
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• However, the final provisions have been narrowed since the initial proposals so as to apply only when 
an investment firm acts for a retail client or a retail client that has opted to be treated as a professional 
client. Investment firms acting for these clients are banned from receiving any fee, commission, or non-
monetary benefit from any third party for executing orders from those clients on a particular execution 
venue or for forwarding orders of those clients to any third party for their execution on a particular 
execution venue.  

• The main intention is to stop the practice whereby high-frequency traders (HFTs) pay 
brokers/investment firms to direct their orders to the HFT for execution. It is expected that, without 
the incentive of PFOF, these orders will instead be sent to an exchange or multilateral trading facility 
(MTF) and lead to more transparency.  

• The ban does not apply to rebates or discounts on the transaction fees of execution venues, where 
permitted under the approved and public tariff structure of an EU or third-country trading venue, 
provided they exclusively benefit the client.  

• A Member State may exempt a local investment firm from this ban until 30 June 2026, provided that 
before 28 March 2024 the investment firm was receiving PFOF for services to clients established in 
that member state. The Commission had not included this derogation in its proposals.  

• The U.K. Financial Conduct Authority has for many years held the view that PFOF arrangements create 
conflicts of interest between an investment firm and its client. The FCA maintains its view that PFOF 
arrangements are not in compliance with the MiFID II requirements on conflicts of interest, and present 
challenges for a firm to achieve best execution for clients. The FCA has stated that it will take 
supervisory action against firms for breach of compliance. [Financial Conduct Authority, Payment for 
Order Flow (PFOF), April 2019]. 

Direct Electronic Access; Under MiFID II, some activities are exempt from the requirement to be authorised 
as an investment firm or credit institution, so as to avoid non-financial corporates from being caught-up in 
the regulatory regime.  

• For example, an energy company should be able to hedge its commercial risks using derivatives, or 
invest its own treasury assets without being licensed as a financial institution. The own-account 
exemption is for firms that deal on own account only. That exemption had been curtailed for certain 
firms or activities, including those that “have direct electronic access to a trading venue.”  

• This means that EU clients accessing an EU trading venue through direct electronic access (DEA) were 
not eligible for the dealing on own account exemption and needed to be licenced as a credit institution 
or investment firm.  

• The amending Directive removes the DEA restriction so that EU clients accessing an EU trading venue 
through DEA are exempt from authorisation and are treated the same as third-country firms who have 
never required MiFID II authorisation for accessing an EU trading venue via DEA. Unlike the 
Commission’s original proposal, the final provisions maintain and clarify the existing exclusion from 
the restriction for non-financial counterparties (NFCs) that are members or participants in a regulated 
market or MTF so that NFCs dealing on own account only and that are trading for hedging purposes 
or for liquidity management purposes do not require authorisation.  

• The amending Directive does not, however, remove or adjust the requirement that DEA must be 
provided by an EU credit institution or investment firm, nor provide clarification on the issue regarding 
the provision of DEA by third-country firms. These issues were discussed in detail by Shearman, in a 
note published in response to ESMA’s Q&A on market structure of November 2017 (“ESMA Sounds a 
Death Knell for Cross-Border Exchange Access, in Conflict with UK Legislation and MiFIR”). ESMA has 
not amended its Q&A response to date in ESMA, “Questions and Answers on MiFID II and MiFIR market 
structure topics” (ESMA70-872942901-38), 13 October 2023. 

• The U.K. continues to expressly permit third-country firms to provide DEA to U.K. exchanges where 
the firm falls under the “overseas persons exclusion,” [Article 72 of The Financial Services and Markets 
Act 2000 (Regulated Activities) Order 2001] or the U.K. MiFIR equivalence regime.  
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• In practice, the latter is inoperable since one of the conditions is an equivalence decision, which HM 
Treasury has not yet issued for any country. As announced, HM Treasury has begun to assess the 
U.K.’s equivalence determination regime to ensure it works with the new deference accountability 
mechanism introduced by the Financial Services and Markets Act 2023 (FSMA 2023). 

Derivatives — Exemptions For Post-Trade Risk Reduction Services; Under MiFID II, the pre-trade 
transparency obligations require market operators and investment firms operating a trading venue to make 
public current bid and offer prices and the depth of trading interests at those prices which are advertised 
through their systems for equity and non-equity financial instruments.  

• The post-trade transparency obligations require investment firms to make public as close to real-time 
as possible information on transactions in financial instruments traded on an EU trading venue. The 
EU’s existing exemptions from transparency reporting for portfolio compression have been extended 
to encompass all post-trade risk reduction services (PTRR services) for OTC derivatives.  

• None of these PTRR provisions were included in the Commission’s original proposal. The amending 
Regulation provides that OTC derivatives formed and established as a result of PTRR services are 
exempt from the pre- and post-trade transparency requirements, the requirement to verify best 
execution, the requirement for multilateral systems to operate a MTF or Organised Trading Facility 
(OTF) and from the derivatives trading obligation (DTO). Providers of PTRR services must keep 
accurate records of these transactions, providing them to a regulator on request. The European 
Commission will specify in delegated acts what constitutes PTRR services, and the particulars of the 
transactions for which records must be kept.  

• The DTO requires investment firms to conclude transactions in certain derivatives on regulated 
markets, MTFs, OTFs, or third-country venues in jurisdictions benefiting from equivalence decisions. 
The European Market Infrastructure Regulation (EMIR) imposes a clearing obligation on certain 
classes of derivatives.  

• The PTRR exemption from the DTO links to the recently introduced PTRR exemption from the 
derivatives clearing obligation (DCO) in the latest revisions to EMIR. The DCO exemption will apply to 
OTC derivative contracts that are initiated and concluded as the result of an eligible post-trade risk 
reduction exercise, subject to certain conditions being satisfied. See a discussion of that exemption in 
“EMIR 3 and Clearing in the EU.”  

• These amendments are similar to the changes being brought about through the U.K.’s FSMA 2023, 
discussed in “A Boost for UK Financial Services.” FSMA 2023 empowers the FCA to make rules 
exempting certain PTRR activities or services or providers from the DTO, the best execution 
requirements and the requirement that operators of a multilateral system must operate a MTF or OTF. 
The Bank of England may also provide for an exemption from the DCO. The U.K. regulators have not 
yet consulted on their proposals. 

Derivatives - Aligning The Trading And Clearing Obligations; The amending Regulation aligns the DTO with 
the DCO according to the revised scope set out in EMIR. EMIR Refit exempted smaller Financial 
Counterparties from the DCO and limited the scope of the DCO of NFCs to only apply to the contracts in the 
asset classes in which they exceed the clearing threshold for the particular asset class (as opposed to being 
obliged to centrally clear all their derivatives contracts if they exceed one of the prescribed thresholds for any 
asset class).  

• This was one of the Commission’s original proposals to implement ESMA’s recommendations of 
February 2020. The final amending Regulation also specifically clarifies that transactions that are not 
subject to the DCO are not subject to the DTO.  

• The U.K. aligned the DTO and DCO via changes made by the FSMA 2023, which change took effect on 
29 August 2023. 

https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://www.aoshearman.com/en/insights/emir-3-and-clearing-in-the-eu
https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
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Derivatives - Removing The Open Access Obligation For Exchange-Traded Derivatives; Under MiFID II, 
trading venues had been required to provide open and non-discriminatory access to a CCP, with a reciprocal 
requirement for CCPs to provide access for trading venues, when clearing transferable securities, money 
market instruments, and exchange-traded derivatives (ETDs).  

• This potentially resulted in the EU becoming unattractive for investment and innovation in this sector, 
since those trading venues which successfully develop new products or become a trading venue of 
choice for the market would have to essentially give free access of their IP to competitors. Numerous 
papers have been published by market associations over the years on the open access obligation.  

• See for example, FMLC, “Issues of legal uncertainty arising in the context of provisions on non-
discriminatory access to central counterparties and trading venues: Response to Consultation Paper 
(2014/1570) by the European Securities and Markets Authority on MiFID II and MiFIR”, May 2015; FIA 
and ISDA, “Joint response to MiFID II Review”, May 2020; and FESE, “MiFIR “Non-discriminatory” Access 
to derivatives clearing & trading: Putting EU27 financial stability & competitiveness at risk.”, 1 July 2019 
and again on 9 October 2020. 

• That obligation has now been removed as regards ETDs by the EU’s amending Regulation. This is in 
line with the original proposals made by the Commission.  

• The U.K. removed the open-access obligation for ETDs in October 2021, as one of its first post-Brexit 
reforms. 

Commodity Derivatives Positions Regime; The position management controls requirements are extended to 
trading venues providing trading for derivatives of emission allowances, and the position reporting obligations 
are clarified so that they apply only to derivatives of emission allowances, and not to spot trading of emission 
allowances.  

• FSMA 2023 has already made several reforms to the U.K.’s commodity derivatives regulatory regime. 
In particular, it revoked the MiFID II requirement for commodities position limits to be applied to all 
exchange-traded contracts and OTC contracts that are economically equivalent to exchange-traded 
commodity derivatives. Instead, the FCA will decide the scope of the commodity derivatives to which 
position limits will apply.  

• In addition, the powers for setting position controls were transferred from the FCA to the operators of 
trading venues. The FCA has consulted on proposals for reforming the commodity derivatives 
regulatory framework, including for example, narrowing the application of the position limits regime to 
a set of identified “critical” contracts and certain sufficiently related contracts, requiring trading venues 
to establish accountability thresholds as a position management control, enhancing position reporting 
requirements and introducing a new exemption for liquidity providers and the introduction of a pass-
through hedging exemption for financial firms. The FCA has not yet published its final rules.  

• The FCA also consulted on proposed guidance on the regulatory perimeter for the “ancillary activities” 
test, which is an exemption from the regulated activity of dealing as principal, when a company deals 
in financial instruments only in a way ancillary to its main business. The U.K. government decided, as 
part of the Wholesale Markets Review, to remove the “ancillary activities” test from legislation so that 
the FCA could instead develop guidance for firms to determine when their activities would require 
authorisation. Initial legislation provided that the removal from legislation would occur on 1 January 
2025.  

• However, following feedback to the FCA’s consultation, that legislation has been delayed2, with the 
intention of implementation occurring in January 2027. The EU MiFID II “Quick Fix” amended the 

 
2 The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission Allowances) 

Order 2023. & The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission 
Allowances) (Amendment) Order 2024. 

https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
https://finreg.aoshearman.com/UK-Delays-Legislation-for-Amending-Ancillary-Acti
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ancillary activities test to enable EU national regulators to combine a quantitative and qualitative 
assessment, based on guidance to be issued by the Commission. 

Unbundling Of Research; MiFID II requires payments for research and trading commissions to be unbundled. 
The research that investment managers typically receive from brokers is, under MiFID II, generally classified 
as a prohibited “inducement,” unless the investment manager pays for the research either: (a) directly from 
its own resources; (b) from a “Research Payment Account” (RPA) funded, with the client’s prior approval, with 
the client’s money; or (c) a combination of the two methods.  

• In 2021, the EU introduced an exemption from the inducements rule for research on SME issuers with 
a market capitalisation below EUR 1 billion, which is available subject to the EU firm having: (i) notified 
its clients of the joint payments for research and execution services; and (ii) entered into an agreement 
with the research provider identifying the part of any combined charges or joint payments for 
execution services and research that is attributable to research. The U.K. currently has a similar 
exemption for research on companies with a market capitalisation below £200 million.  

• This is an area where MiFID II has had a negative effect. The size of the research market in Europe has 
been negatively impacted, with consequences for jobs. Many issuers now lack research coverage 
entirely and, for those which are covered, there are fewer providers. The EU’s reforms also made cross-
border execution and research arrangements difficult, including for U.S. brokers or fund managers. 

• ICMA’s response to the European Commission’s consultation on the review of MiFID II sets out figures 
from independent surveys conducted over the years since the rules took effect in 2018. See ICMA 
response to the public consultation on the review of the MiFID II/MiFIR regulatory framework. 

• The Commission originally proposed that the SME research exemption should be extended to cover 
companies with a market capitalisation below EUR 10 billion, with the same conditions attached. 
Instead, the provisionally agreed Listing Act Directive removes the market capitalisation threshold 
entirely, making it possible for investment firms to choose whether to apply separate or joint payments 
for research and execution services.  

• EU firms choosing joint payments will be subject to new conduct obligations aimed at ensuring that 
conflicts of interest are managed, such as: (a) Entering into an agreement with the third-party provider 
of research and execution services, establishing a methodology for remuneration. (b) Informing its 
clients of its payment choice, and making available its relevant policy. (c) Assessing, on an annual 
basis, the quality, usability and value of the research used, and the ability of the research used to 
contribute to better investment decisions.  

• A firm that chooses to pay separately for execution services and third-party research will be required 
to ensure that research is received in return for either: (i) direct payments by the investment firm out 
of its own resources; or (ii) payments from a separate RPA controlled by the investment firm. A new 
exclusion is also being introduced such that it is made clear that trading commentary and other 
bespoke trade advisory services linked to the execution of a transaction in financial instruments is not 
considered to be research.  

• The draft Listing Act Directive provides that investment firms distributing to clients or potential clients 
research that is paid for, fully or partially, by an issuer, is labelled as issuer-sponsored research. Only 
research that is prepared in accordance with an EU code of practice may be labelled issuer-sponsored 
research. ESMA is tasked with developing draft regulatory standards to establish the code of conduct 
for issuer-sponsored research.  

• These significant EU changes reflect the same policy changes that are being implemented in the U.K. 
following the recommendations of the U.K. Investment Research Review -  Rachel Kent, UK Investment 
Research Review, 10 July 2023. 

• The FCA recently consulted on its proposals to introduce the option for bundled payments for third-
party research and execution services, which would be available alongside the existing methods of 
direct payments out of a firm’s own resources or from a separate RPA.  

• Similar requirements to the EU’s would need to be satisfied by firms opting to pay for research with 
bundled payments. While the new optionality around payment approach in the U.K. and the EU reforms 

https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
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is to be welcomed, it may come too late in the sense that clients have become used to the lower 
execution fees and so may not easily accept a reversion to previous fee structures.  

• Also, for U.S. broker-dealers, the reforms come too late, because the temporary relief that allowed 
brokers to provide execution and research services on a MiFID II-compliant basis without being 
regulated as an investment adviser expired on 3 July 2023. The impact of the removal of the SEC’s 
relief as well as potential solutions for U.S. broker-dealers was discussed in “MiFID II and the U.S. 
Investment Adviser Regime: The Latest U.K., EU and U.S. Developments on Inducements and Research 
Unbundling.”  

• However, the reforms may allow for a broader diversity of pricing models and a more competitive U.K. 
and EU backdrop for research as a product and industry. The changes would also mitigate in part the 
impact of the expiration of the SEC’s relief. See U.K. Finance and AFME, “Response to the Investment 
Research Review Call for Evidence”, April 2023. 

SME Growth Markets; SME Growth Markets were a new sub-category of MTF introduced in January 2018 to 
facilitate access to capital for SMEs. The proposed Listing Act Directive aims to further facilitate the 
development of those markets by allowing a segment of an MTF to become a SME Growth Market and 
extending to other trading venues the possibility of trading a SME financial instrument, provided there is no 
objection by the issuer. These provisions mostly reflect the Commission’s original proposals.  

• In the U.K. Wholesale Markets Review, HM Treasury proposed to introduce a new type of trading venue 
(or additional segment for existing trading platforms) tailored to the requirements of smaller SMEs. 
As an example, SMEs with a market capitalisation under £50 million was proposed as a category. Most 
respondents did not support the idea of a new SME specialist trading venue type, as it would potentially 
overlap with the existing SME Growth market category. In response, HM Treasury stated that it would 
explore this issue further, including in the reforms to the listing regime. 

ESMA statement on transition to new regime for post-trade transparency of OTC-transactions; On 22 July, 
ESMA published a public statement on the transition to the new regime for post-trade transparency of OTC-
transactions 

• On 22 July 2024, the ESMA issued a statement on the transition to the new regime for post-trade 
transparency of over-the-counter transactions. 

• The statement complements the statement that ESMA made on 27 March 2024 on the transition for 
the application of the MiFIR review. 

• This latest statement concerns Designated Publishing Entities (DPEs). The MiFIR review introduced 
provisions empowering Member State competent authorities (NCA) to grant investment firms DPE 
status. Article 21a of MiFIR provides that when DPEs are a party to a transaction they shall be 
responsible for making the transaction public through an approved publication arrangement (APA). 
MiFIR further requires ESMA to establish a public register of all DPEs. Such register will specify the 
identity of DPEs and the classes of financial instruments for which they act as DPEs. 

• The statement also provides that: 

• Investment firms intending to become DPEs are encouraged to register with their NCA, indicating the 
classes of financial instruments for which they wish to take up this function along with other 
identifying information requested by the NCAs. 

• ESMA clarified in its public statement on 27 March 2024 that, until further notice, the previous regime, 
relying on Systematic Internalisers (SIs), should continue applying. 

• The set of rules applicable to reference data reporting, and the requirements for DPE in this respect, 
should become applicable as soon as the revised Regulatory Technical Standards 23 (RTS 23) starts 
applying and in the meantime the rules, both in Level 1 prior to the MiFIR review and in the current RTS 
23 will continue to apply. 

• ESMA will start publishing the DPE register on 29 September 2024. 

https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://comms.aoshearman.com/e/teuyixolqa4lsg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=b3ebfc4ef3&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=42dfd9749f&e=9755269a15
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• The DPE register will be initially made available on ESMA’s website in XLSX format and should allow 
market participants to prepare for the effective start of application of the DPE regime. 

• The new DPE regime for post-trade transparency will become fully operational on 3 February 2025. 

• ESMA expects that as of 3 February 2025, registered DPEs, which are party to a transaction, will make 
the transaction public through an APA. At the same time, ESMA expects that the current approach 
relying on SIs to make transactions public through an APA should stop applying as of this date. 

• in the light of MiFIR II. According to Article 21a of MiFIR II, Designated Publishing Entities (DPEs), when 
they are party to a transaction, are responsible for making the transaction public through an approved 
publication arrangement (APA). MiFIR II requires ESMA to establish by 29 September a public register 
of all DPEs, specifying their identity and the classes of financial instruments for which they act as 
DPEs. MiFIR II does not provide for a transitional provision for the application of the DPE regime for 
post-trade transparency.  

• Considering the need to ensure an orderly transition to the DPE regime, ESMA and NCAs have agreed 
on a two-steps approach: (i) ESMA starts publishing the DPE register on 29 September; and (ii) the 
new DPE regime for post-trade transparency becomes fully operational on 3 February 2025.  

• Therefore, ESMA expects that as of 3 February 2025, registered DPEs, which are party to a transaction, 
will make the transaction public through an APA. At the same time, ESMA expects that the current 
approach relying on SIs to make transactions public through an APA should stop applying as of this 
date. Investment firms intending to become DPEs are encouraged to register with their NCA, indicating 
the classes of financial instruments for which they wish to take up this function, along with other 
identifying information requested by the NCAs.  

• NCAs will transmit the information regarding the DPEs for specific classes of financial instruments to 
ESMA so that the information is included in the future DPE public register. The granting of the DPE 
status can start anytime from now on. ESMA will publish at the end of September the list of DPEs 
based on the information received by that time from NCAs. 

•  The DPE register will be initially made available on ESMA’s website in XLSX format and should allow 
market participants to prepare for the effective start of application of the DPE regime. The XLSX 
register will be updated regularly. 

• Public Statement→ 

ESMA consults on RTS on firms’ order execution policies under MiFID II; On 16 July, ESMA has opened a 
consultation on proposed draft RTS specifying the criteria for establishing and assessing the effectiveness 
of investment firms’ order execution policies, accounting for whether the orders are executed on behalf of 
retail or professional clients.  

• These proposals arise out of the MiFID Review, and the resulting changes to the Markets in Financial 
Instruments Regulation and Directive, which were published in March (read our update here). We 
discuss these in our bulletin, “MiFID II: the EU’s latest adaptations” The MiFID II best execution 
requirements oblige investment firms to obtain the best possible result for their clients when executing 
client orders, and require execution venues and investment firms to make data relating to the quality 
of execution of transactions publicly available.  

• ESMA is seeking stakeholder input on: 
o  (i) a proposed requirement for an investment firm’s order execution policy to include the 

classification of financial instruments in which firms execute client orders and the initial 
selection of trading venues for order execution;  

o (ii) the investment firm’s procedures to monitor and regularly assess the effectiveness of its 
order execution arrangements and order execution policy; 

o (iii) the investment firm’s execution of client orders through own account dealing; and (iv) on 
how an investment firm should deal with client instructions. The deadline for comments is 16 
October.  

• ESMA expects to publish a final report and submit the draft RTS to the EC for endorsement by 29 
December. 

https://comms.aoshearman.com/e/teuyixolqa4lsg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/muwbxvbfwsqxq/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/4d0qtzkq5mf66lw/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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• Press release → 

• Consultation → 

CP24/14: Consultation on the derivatives trading obligation and post-trade risk reduction services; This 
consultation includes proposals on three distinct but interconnected aspects of the derivatives trading 
obligation (DTO). 

• 1) including certain overnight index swaps (OIS) based on the US Secured Overnight Financing Rate 
(SOFR) within the classes of derivatives subject to the DTO;  

o Our starting point is the subset of SOFR OIS that are in scope of the CFTC’s US trading 
mandate. In our view, the available evidence from the MAT determinations and the need to 
have regard to international consistency suggest that we should consider the same set of 
derivatives for our liquidity analysis. Hence our analysis focuses on the following benchmark 
tenors: 1, 2, 3, 4, 5, 6, 7, 10, 12, 15, 20 and 30 years. 

o The Bank of England brought SOFR OIS under their CO since 24 August 2022. These 
instruments are also already subject to the US trading mandate, the equivalent of our DTO, as 
required by the CFTC since 5 August 2023. 

o The available evidence about the liquidity of certain SOFR OIS, also supported by feedback 
from market participants, suggests that they are sufficiently liquid to be brought in scope of 
the UK DTO.  

o We propose to modify our DTO register to bring in scope certain SOFR OIS instruments, 
thereby increasing transparency in the OTC derivatives market in the UK and supporting our 
G20 commitment. 

• (2) expanding the list of post-trade risk reduction (PTRR) services exempted from the DTO and from 
other obligations; and  

• (3) how we intend to use our power to suspend or modify the DTO once our transitional powers under 
Part 7 of the Financial Services and Markets Act 2000 (Amendment) (EU Exit) Regulations 2019 expire 
at the end of this year. 

• Question 1: Do you agree with the liquidity analysis set out above? If not, please explain why and 
provide supporting data where possible.  

• Question 2: Do you agree with our proposal to bring into scope the stated SOFR derivative products? 
If not, please explain why and provide supporting data where possible. In particular, do you have views 
as to whether 12 year SOFR products should be brought into scope? 

• Question 3: Do you agree with the implementation timeframe, for the amendment of the scope of the 
DTO to enter into effect 3 months after the publication of our policy statement? If not, please explain 
what transition period is needed and why. 

• This consultation supports our commitment to strengthen the UK’s position in wholesale markets, as 
outlined in our Business Plan. 

• Our proposals aim to improve the UK’s regulation of secondary markets, reduce systemic risk in 
derivatives markets and avoid fragmentation and disruption for firms trading over-the-counter (OTC) 
derivatives subject to the DTO. 

• This consultation will primarily be of interest to:  
o Providers of post-trade risk reduction services 
o Trading venues which admit to trading or trade derivatives 
o Investment firms and banks dealing in derivatives  
o UK branches of overseas firms undertaking investment services and activities 

• Our proposals will also interest Approved Publication Arrangements (APAs), central counterparties 
(CCPs), law firms, consultancies and their related trade associations. 

• Consultation papers First published: 26/07/2024 Last updated: 26/07/2024  

• Next steps; Online response form ; We are asking for comments on this Consultation Paper (CP) by 
30 September 2024. 

https://comms.aoshearman.com/e/ywkmajqgtgxmjng/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/pruyjlufnj0czow/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://www.fca.org.uk/publication/consultation/cp24-14.pdf
https://www.fca.org.uk/publications/business-plans/2024-25
https://www.fca.org.uk/cp24-14-response-form
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On 26 July 2024, the FCA published several Policy Papers designed to strengthen the UK’s capital markets. 
Three Consultation Papers (CPs) set out proposed rules for the new Public Offers and Admissions to Trading 
Regime (POATR), which will replace the existing UK Prospectus Regulation. A Policy Statement (PS) sets out 
final rules on payment optionality for investment research. 

POATR The three Consultation Papers are: 

• CP24/13: New regime for public offer platforms (CP24/13). 

• CP24/12: Consultation on the new POATRs (CP24/12). 

• CP24/14: Consultation on the derivatives trading obligation and post-trade risk reduction services 
(CP24/14). 

• CP24/13 

• The POATR gives the FCA power to set rules around a new regulated activity of operating as a Public 
Offer Platform (POP). 

• The Government has proposed to remove the current requirement for an FCA approved prospectus to 
be published for offers of transferable securities with a total consideration of more than €8 million. 
Instead, it will be possible for securities to be offered to the public in reliance upon a number of 
exemptions, including an exemption for public offers where the total value of the offer exceeds £5 
million, subject to that offer being made on a POP. POPs will therefore be used by issuers who seek to 
make public offers of unlisted securities where the value of the offer exceeds £5 million. 

• There are currently 27 crowdfunding platforms and 462 corporate finance firms operating in the UK, 
which may consider taking up the permission to operate a POP. 

• The proposed new rules and guidance in CP24/13 will create a due diligence and disclosure framework 
for POP operators and issuers. As set out in CP24/13 the FCA is proposing rules regarding: 

o Due diligence to be performed by platforms when onboarding companies and assessing the 
securities to be offered. 

o Information and disclosures designed to inform investors of the key features and risks 
associated with offers of ‘off market’ securities, typically by smaller companies. 

o Liability on POP operators. 

• The FCA is also applying the Consumer Duty and appropriate authorisation requirements from the 
Handbook.  

• As for more bespoke rules specific to operating a POP, the FCA’s proposals focus on three key areas: 
o Information gathering and due diligence carried out by POPs on prospective issuers and the 

securities being offered. 
o The specific disclosures provided to investors on an issuer and the security being offered. 
o The application of liability and redress in relation to the content of offers facilitated by POPs. 
o Therefore, POP operators will have a key gatekeeping role in deciding if a public offer should 

be made to investors. 
o CP24/12; In CP24/12 the FCA is seeking to address what is calls ‘regulatory failure’ in the form 

of suboptimal regulatory requirements for admissions to trading on a regulated market, 
multilateral trading facilities (MTFs) and public offers of securities. The harms caused by this 
failure were previously set out in HM Treasury’s review of the prospectus regime and in the 
Secondary Capital Raising Review. 

o The POATR require that a prospectus provide investors with the necessary information about 
the securities. Moreover, the liability threshold for admissions to trading and further issuances 
of securities on regulated markets remains the same as under the prospectus regime, with 
the exception of Protected Looking Forward Statements (PLFS). 

• In CP24/12, with regards to when a prospectus may be required, the FCA is proposing: 

https://www.fca.org.uk/publication/consultation/cp24-14.pdf
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o Increasing the threshold for triggering a prospectus for further issuances from 20% of existing 
share capital to 75% for further issuances. 

o To require an MTF admission prospectus for all initial admissions to trading, and reverse 
takeovers (with exceptions for existing simplified routes to admission), to encourage offers to 
retail investors. The FCA has also set out a proposed approach to certain rights and 
responsibilities attaching to the production of the prospectuses. 

• In relation to what regulated market prospectuses should contain the FCA proposes: 
o Defining PFLS, to give issuers legal certainty on what information can be deemed PFLS and 

to ensure investors can identify and assess such content. 
o To supplement existing minimum content requirements for issuers seeking admission of 

equity securities to a regulated market to include certain specific sustainability disclosures, 
where these are financially material and relevant. This may be complemented by further 
guidance. 

• For non-equity securities, to retain the approach of using non-Handbook Technical Note guidance to 
clarify expectations. 

• To require issuers to disclose whether their debt instruments have been marketed as ‘green’, ‘social’ 
or ‘sustainable’ or issued under a bond framework or a similar document. Where that is the case, 
issuers would be prompted to disclose further information on their securities, depending on the type 
of bond being listed. 

• CP24/14; In summary, in CP24/14 the FCA is proposing the following changes: 
o Bringing swaps on the US risk-free rate SOFR (Secured Overnight Financing Rate) OIS 

(overnight index swap) into the scope of the derivatives trading obligation (DTO). 
o Defining the types of post-trade risk reduction (PTRR) services that can be exempted from the 

DTO. 

• The FCA also sets out how it intends to use its new power to modify or suspend the DTO to certain 
transactions under current transitional powers which expire in December 2024. 

• The FCA notes that the SOFR OIS market is the largest interest rate swap market globally and that 
trading in SOFR OIS is already subject to the swap trading mandate in the US. The FCA has found that 
there are significant volumes within the UK nexus that would support increased transparency from 
requiring SOFR OIS to be traded in trading venues and has identified the harm that arises from this 
lack of pre-trade transparency in SOFR OIS. For example, there are higher costs for trading SOFR OIS. 
Also, the lack of liquidity and transparency of pre-trade information also impacts negatively on 
investors’ ability to make informed decisions about the optimal portfolio and ability to manage interest 
rate risks effectively. 

• The FCA proposes to add OIS derivatives referencing SOFR to the DTO. It proposes to impose the DTO 
for SOFR OIS to trade start types of spot-starting and IMM (next 2 IMM dates) with tenors of 1, 2, 3, 4, 
5, 6, 7, 10, 12, 15, 20 and 30 years. According to the FCA’s analysis, these are sufficiently liquid. 

• The FCA is currently consulting in CP23/32 on changes to the transparency regime for bonds and 
derivatives. It is proposing to include SOFR OIS as a category 1 instrument under the new transparency 
regime and this would mean pre and post trade transparency of trades, unless the trade is above the 
Large-In-Scale threshold. The FCA states that this would mean that transparency in affected contracts, 
including SOFR OIS, are likely to benefit from its transparency proposals. 

• PTRR services (PTRRS) are provided by third party service providers to market participants to assist 
them in reducing risks. There are three types of PTRRS commonly used in the market: portfolio 
compression, portfolio rebalancing and basis risk optimisation. 

• The Financial Services and Markets Act 2023 (FSMA) gives the FCA the power to disapply obligations 
to activities, persons and transactions executed in connection with a risk reduction service. It proposes 
to exercise its power to disapply the DTO to a wider range of post-trade risk reduction services. A “risk 
reduction service” is defined in FSMA 2023 as a service provided to two or more counterparties in 
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derivatives transactions to reduce non-market risks. FSMA 2023 also restricts PTRRS to those that 
result in transactions that do not contribute to the price discovery process. 

• In CP24/14, FCA proposes to maintain the existing exemptions for trades conducted as part of 
portfolio compression and proposes to expand the exemptions to trades conducted as part of 
portfolio rebalancing and basis risk optimisation. The FCA sets out the characteristics that risk 
reduction services would need to satisfy for trades used to conduct them to be eligible for exemption. 
It also proposes to require providers of PTRRS to comply with disclosure and notifications obligations. 

• Following the UK’s departure from the EU, the FCA has been using its temporary transitional powers 
(TTP) to modify the application of the DTO. In CP24/14 it sets out how it intends to use the power 
inserted into Article 28a UK MiFIR by FSMA 2023 to suspend or modify the DTO. The FCA proposes to 
exercise this power in a similar way to the TTP, as it feels that the conditions that supported the use 
of the TTP continue to be relevant. 

• Next steps 
o The deadline for comments on CP24/14 is 30 September 2024. 
o The deadline for comments on CP24/13 and CP24/12 is 18 October 2024. 

• Payment optionality for investment research 
o In PS24/9: Payment optionality for investment research the FCA sets out final rules for a new 

option to pay for investment research and sets out its feedback to its earlier consultation in 
CP24/7. 

o The new option will exist alongside those already available, i.e. payments for research from a 
firm’s own resources and payment for research from a research payment account for specific 
clients. The FCA is not seeking changing the existing rules on these other payment options. 

o The FCA notes that whilst there was strong support for the new joint payment option there 
were concerns regarding the precise specification of certain of the guardrails which has 
prompted the regulator to make certain changes to its original proposals. A summary of these 
changes is found in para 1.23. 

o A summary list of the key requirements introduced by the new rules are found in paras 1.19 
to 1.22. 

• Next steps 
o The changes to the research rules will come into force on 1 August 2024. 

• The FCA notes that it is aware that the changes it is making in PS24/9 should also apply to fund 
managers, including UCITS managers and alternative investment fund managers under COBS 18. The 
changes it is introducing to the list of acceptable minor non-monetary benefits in COBS 2.3A and the 
addition of payment optionality in COBS 2.3B are not at this stage mirrored in changes to COBS 18 
Annex 1 relevant to: 

o UCITS management companies. 
o Full-scope UK Alternative Investment Fund Managers (AIFMs). 
o Small authorised UK AIFMs and residual Collective Investment Scheme operators. 

• The FCA plans to set out the necessary rule changes to achieve this alignment in a future consultation 
in the autumn. The regulator’s intention is to make the same option available in substance, and it will 
over the coming period consider technical aspects of how best to achieve this in practice. 

CFTC Adopts Rule to Allow FBOTs to Provide Direct Trading Access to US IBs; The CFTC adopted amendments 
to allow foreign trade boards ("FBOTs") to offer direct trading access to US-based introducing broker participants. 

• The CFTC amended CFTC Rules Part 48 ("Registration of Foreign Boards of Trade") to permit a CFTC-
registered FBOT to provide direct access to its electronic trading and order matching system for a 
CFTC-registered introducing broker participant located in the United States. In addition, the CFTC 
established a procedure for an FBOT to request revocation of its registration and to remove certain 
outdated references to no-action relief. 

• The final rules are effective 30 days from the date of publication in the Federal Register. 

https://www.cftc.gov/media/11041/votingcopy072624FBOT/download
https://www.findknowdo.com/us/cfr/17/part-48?overridden_route_name=entity.node.canonical&base_route_name=entity.node.canonical&page_manager_page=node_view&page_manager_page_variant=node_view-layout_builder-1&page_manager_page_variant_weight=0
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• In a statement, CFTC Commissioner Caroline D. Pham supported the final rule because it "promotes 
access to markets for U.S. participants, competition, and liquidity." She further said that the final rule 
"will provide more choice in brokers and broker arrangements for U.S. market participants that trade 
foreign futures and ensure that appropriate customer protections are in place." 

• This CFTC rule is an important step in expanding access to non-US derivatives exchanges to US 
market participants. As noted in the rule proposal, FBOTs are currently permitted to grant direct trading 
access to US FCMs, CPOs and CTAs to place orders for their customers (or for commodity pools, in 
the case of CPOs). However, FBOTs have not previously been permitted to grant direct trading access 
to US IBs. This rule fills this gap by permitting FBOTs to grant direct trading access to US IBs to submit 
orders on behalf of their customers. 

•  CFTC: Final Rule: Foreign Boards of Trade 

• CFTC: Press Release: CFTC Approves Final Rule Allowing U.S. Introducing Brokers Direct Access to 
Registered Foreign Boards of Trade for the Submission of Customer Orders 

• CFTC: Public Statements & Remarks: Statement of Commissioner Caroline D. Pham in Support of 
Foreign Boards of Trade Final Rule 

 

The FCA’s research payment proposals – has the FCA done enough to make them workable? In PS24/9 
(Payment optionality for investment research) the FCA sets out final rules for a new option to pay for 
investment research and sets out its feedback to its earlier consultation in CP24/7.  

• To remind everyone, the new option will exist alongside those already available, i.e., payments for 
research from a firm’s own resources and payment for research from a research payment account for 
specific clients. Some are sceptical about the extent to which FCA consultations really contemplate 
change to the original proposals at the policy statement stage. That would be unfair in the context of 
this consultation as the FCA has made some substantive changes to its original proposals. Without 
running through all of these, the biggest changes are in relation to the guardrails which firms will be 
required to comply with in relation to the new option. In particular:- 

o firms will be able to budget at the level of investment strategy or group of clients and to 
disclose at an aggregated rather than client level; 

o softening the price benchmarking proposals to the price being reasonable; 
o allowing ex-ante cost disclosure to be based on budget setting and cost allocation or on actual 

cost but not needing to be based on both; and 
o flexibility on the way the arrangements with research providers are structured and 

documented. 

• The above changes are welcome as recognition that the regime needs to be practical if it is going to 
be usable. However, the big question the paper does not really answer is how firms can reasonably 
allocate costs to the research piece of a bundled research and execution cost. Those of us who go 
back to the old, bundled world will be conscious that when these questions were asked it proved 
difficult to create a reasonable methodology for value.  

o Debates have always ranged around the “real” value of the research component and such 
intangibles as the market profile of a “star” analyst and the extent to which the historic record 
of research accuracy should be built into the valuation methodology. 

o These are not new problems but without more of an industry agreement on a valuation 
methodology and without some further cover from the FCA one wonders how confident firms 
will feel in going for a bundled but accurately split fee. This places considerable burden on the 
valuation methodology mechanics. Given the fact that the current regime has been in 
operation some years now one wonders how popular the new “hybrid” bundled fee but 
separately accounted for model is really going to be. In addition, to the extent that one of the 
motivators here is to encourage smaller cap research and stimulate the UK equity markets, 

https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://www.cftc.gov/media/11041/votingcopy072624FBOT/download
https://www.cftc.gov/PressRoom/PressReleases/8935-24
https://www.cftc.gov/PressRoom/PressReleases/8935-24
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=49131499a1&e=9755269a15
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query if this reform is really going to do this given the fair amount of cost associated with the 
guardrails.  

o As the FCA is at pains to point out, this is not a fully bundled commission sharing arrangement 
(CSA) or an old-style soft dollar arrangement. What they may not have perhaps focussed on 
as much is the barrier to entry the cost associated with the proposed model. This may depend 
on how confident we should be on the cost benefit analysis in the consultation. 

• Lurking beneath the above pragmatic concerns, there is also the deeper question of whether all of the 
original policy reasons why the FCA and the FSA before it felt so strongly about unbundling have really 
gone away.  

o To remind us, there were a series of arguments based on conflicts of interest, over 
consumption of research by managers when the underlying client was paying and the whole 
issue of asymmetric information between manager and client which the FCA and FSA spent 
years researching and producing papers on. In the consultation and policy statement, these 
historic concerns are largely ignored rather than dealt with which is understandable given the 
concerns about under production of research for smaller caps. However, have these issues 
really gone away, particularly given that the regime will apply to the larger liquid stocks as 
well?  

• So, to summarise, the FCA has moved a reasonable distance to making the regime workable. Time 
will tell if the industry takes up this option or stick to what it has become used to and underlying it all 
there is a legitimate question to be asked on whether this is the end of this particular battle or whether 
as is often the way in regulation the pendulum will swing back the other way towards hostility to the 
perceived conflicts of interest. We shall see.  

FCA sets out rules and proposals to build up UK wholesale markets; The FCA has set out a package of 
measures designed to help strengthen the UK’s capital markets and position as a global and vibrant financial 
centre.  

• The UK's financial regulator has proposed new rules aimed at making it cheaper and easier for 
companies to raise money, the latest in an ongoing programme of reform intended to boost Britain's 
capital markets. The proposals announced on Friday by the FCA included lifting the threshold at which 
companies need to issue prospectuses for secondary fundraisings from 20 per cent of their issued 
share capital to 75 per cent. 

• /jlne.ws/3WGioR5 

• Proposals for new public offers and admissions to trading regime; Key to the package are proposed 
rules to establish the new Public Offers and Admissions to Trading Regime (POATRs), which will 
replace the existing UK Prospectus Regulation. 

o Under the proposals, companies will still be required to publish a prospectus when first 
admitting securities to public markets. However, a prospectus would not be required when a 
company raises further capital except in limited circumstances. 

o Together with other existing disclosure obligations, these proposals will make sure investors 
get the information they need while significantly reducing the costs associated with further 
capital raises for companies. 

o The FCA is also consulting on proposals for a new activity of operating a public offer platform. 
These platforms will offer an alternative route for companies to raise capital outside public 
markets including from retail investors. The introduction of the platforms should promote 
scale-up capital raising for smaller companies while ensuring that investors get the right 
disclosures on the key terms and risks of an investment. 

• Final rules on new payment option for investment research; The FCA has also confirmed new rules that 
give asset managers greater freedom in how they pay for investment research, by allowing the ‘bundling’ 
of payments for research and trade execution.  

https://www.fca.org.uk/news/press-releases/fca-sets-out-rules-and-proposals-build-uk-wholesale-markets
https://9l79n8cab.cc.rs6.net/tn.jsp?f=001pcjKthIool63DhxZBaozPfoVHn3U806FEvXc6a5LfNhGZzd3lrzDrCmVyJYS8TnSZKqjtAAK4NJQyTd_gCDqhxKYZjLjeZQnDXzIL0MHmnyED-I9SL4bkLYlIJzJDW8CAn7d9SNzo12UUUG9EtyWNg==&c=A9hnGVPWjMBRh8AcfD9qWgXaLM2QTngzETu25RX30HGmxw6d7PpzDQ==&ch=JrDeOI_wftuKK2rhH3xlPCQuYv1ZB_rELtCDV46Jp_TYulrmPB_ADA==
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o These new rules aim to improve competition in the market for the benefit of investors. The 
new payment option is also compatible with rules in other jurisdictions, making it easier for 
asset managers to buy research across borders. 

o The FCA has engaged extensively as part of developing these rules. Following careful 
consideration of responses to the consultation, significant changes have been made to the 
conditions attached to using the new payment option. The FCA wants to make sure it is 
operationally efficient to use and adaptable to different types of firms, but also make sure it 
secures an appropriate degree of protection for consumers, and there is not a return to 
historic poor practice in this area. 

o The final part of the package is a consultation outlining proposals for the derivatives trading 
obligations to help improve the regulation of secondary markets, reduce systemic risk and 
disruption to firms. 

o Sarah Pritchard, executive director of markets and international at the FCA said: 'The package 
we have set out today, alongside our recent reforms to the listing rules, will help to strengthen 
the UK’s position in wholesale markets. We know we need to strike the right balance between 
protection for investors and allowing capital markets to thrive. 

o 'With that in mind, we have engaged extensively and broadly in developing the final set of rules 
to support a thriving investment research market. We are also setting out key reforms to the 
prospectus regime, and welcome engagement from the sector so that we can get the balance 
right before deciding the final regime. 

o 'Putting the right information in the hands of investors and removing unnecessary costs will 
help further bolster the market.' 

1. Read the consultation papers on public offer platforms, POATRs and derivatives 
2. Comments on the proposals for the POATRs and the public offer platforms should be sent to the FCA 

by 18 October 2024 
3. Comments on the proposals for the derivatives trading obligations consultation should be sent to the 

FCA by 30 September 2024 
4. Read PS24/9: Payment optionality for investment research 
5. The FCA is proposing to bring secured overnight financing rate (SOFR) overnight indexed swap (OIS) 

in scope of the derivatives trading obligation and to introduce exemptions for transactions arising from 
certain risk reduction services.  

6. The FCA is also consulting on how it intends to use its new power of direction to maintain trading 
options currently available to firms under the Temporary Transitional Power, to avoid disruption when 
that power expires at the end of 2024. 

FMSB opens debate on pre-hedging; The Financial Markets Standards Board is shining the spotlight on pre-
hedging. According to the FMSB, there is uncertainty about how firms can manage risks relating to anticipated 
client orders. The case studies in the FMSB’s paper will likely trigger a conversation in the industry about the 
circumstances in which it is appropriate to undertake pre-hedging. 

• The FMSB’s Spotlight Review considers several case studies relating to pre-hedging. The case studies 
are intended to advance the debate on pre-hedging by identifying the key factual nuances of each 
scenario and the considerations which liquidity providers might need to balance, suggesting practical 
guidance to the existing regulatory framework and industry standards. The paper does not attempt to 
codify standards of behaviour, although the FMSB will keep under review whether this would be 
beneficial. 

• This FMSB paper will be of wide interest to participants in wholesale markets. Subscribers to the 
Linklaters knowledge portal can read our more detailed client briefing here: FMSB turns spotlight on 
pre-hedging. Do get in touch with us if you would like to discuss the paper. 

https://www.fca.org.uk/news/press-releases/fca-overhauls-listing-rules-boost-growth-and-innovation-uk-stock-markets
https://www.fca.org.uk/publications/consultation-papers/cp24-13-new-regime-public-offer-platforms
https://www.fca.org.uk/publications/consultation-papers/cp24-12-consultation-new-public-offers-admission-trading-regulations-regime-poatrs
https://www.fca.org.uk/publications/consultation-papers/cp24-14-consultation-derivatives-trading-obligation-post-trade-risk-reduction-services
https://www.fca.org.uk/publications/policy-statements/ps24-9-payment-for-optionality-investment-research
https://www.fca.org.uk/brexit/onshoring-temporary-transitional-power-ttp
https://fmsb.com/wp-content/uploads/2024/07/Pre-hedging-Case-Studies-FINAL_26.07.24.pdf
https://www.linklaters.com/en/knowledge/publications/alerts-newsletters-and-guides/2024/july/26/fmsb-turns-spotlight-on-pre-hedging
https://www.linklaters.com/en/knowledge/publications/alerts-newsletters-and-guides/2024/july/26/fmsb-turns-spotlight-on-pre-hedging
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• This Spotlight Review will inform further debate on the practice, improve transparency and 
understanding of when and how pre-hedging occurs and the impact it may have on client execution 
through practical case studies. 

 

UK SHORT SELLING 

 

• requirements in its Handbook. The FCA is expected to consult on relevant rule changes in due course. 

EU SFTR 

 

 

EU MAR AND CSMAD 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2016/01/the-sftr-new-eu-rules-for-securities-financing-transactions-and-collateral.pdf
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EU Listing Act package 

 

UK LISTING AND SECONDARY CAPITAL RAISING REFORMS 

 

EU SECURITISATION REGULATION REVIEW 

 

EU CSDR 

https://www.cliffordchance.com/briefings/2022/12/eu-listing-act-european-commission-proposes-measures-simplifying-company-listings-and-capital-raises.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/06/the-proposed-uk-prospectus-reforms-a-change-in-approach.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/06/impact-of-csdr-settlement-discipline-for-the-buy-side.pdf
https://www.cliffordchance.com/briefings/2022/12/eu-listing-act-european-commission-proposes-measures-simplifying-company-listings-and-capital-raises.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/06/the-proposed-uk-prospectus-reforms-a-change-in-approach.pdf
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Review of EU financial collateral directive 

 

Review of EU settlement finality directive 

 

o EU Digital Pilot Regime on the risks and benefits of DLT in trading and settlement. 

EU PRIIPS REGULATION 

 

SECURITISATION REFORM 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
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AML & MAR  

On 19 June 2024, the European Union’s new anti-money laundering / countering the financing of terrorism 
regime was published in the Official Journal of the EU. The basis of the new regime was the European 
Commission’s May 2020 Action Plan for a comprehensive EU policy on preventing money laundering and 
terrorism financing. This followed a 2019 communication from the Commission which warned about 
fragmentation in the EU AML/CFT framework. The legislative proposals were originally published by the 
Commission in July 2021 and thereafter took co-legislators almost three years to reach agreement. 

• In essence the new regime comprises of two key components, a new EU AML/CFT authority and an 
EU Single AML/CFT Rulebook. The EU legislation implementing the new EU AML/CFT authority is a 
Regulation, Regulation (EU) 2024/1620 of the European Parliament and of the Council of 31 May 2024 
establishing the Authority for Anti-Money Laundering and Countering the Financing of Terrorism and 
amending Regulations (EU) No 1093/2010, (EU) No 1094/2010 and (EU) No 1095/2010 (AMLA 
Regulation). Two pieces of legislation implement the EU Single AML/CFT Rulebook. The first is a new 
Regulation, Regulation (EU) 2024/1624 of the European Parliament and of the Council of 31 May 2024 
on the prevention of the use of the financial system for the purposes of money laundering or terrorist 
financing (AML Regulation). The second is a Directive, Directive (EU) 2024/1640 of the European 
Parliament and of the Council of 31 May 2024 on the mechanisms to be put in place by Member States 
for the prevention of the use of the financial system for the purposes of money laundering or terrorist 
financing, amending Directive (EU) 2019/1937, and amending and repealing Directive (EU) 2015/849 
(MLD 6). A key point to note about the new legislation is that for the first time the EU’s AML/CFT regime 
is being partly prescribed by Regulations which are directly applicable in Member States. In addition, 
the EU has never before had a dedicated AML/CFT authority. 

• The Commission additionally presented as part of the proposal a regulation recasting the regulation 
on transfers of funds - Regulation (EU) 2023/1113 of the European Parliament and of the Council of 
31 May 2023 on information accompanying transfers of funds and certain crypto-assets and 
amending Directive (EU) 2015/849 (Funds Transfer Regulation) that aims to make transfers of crypto-
assets more transparent and fully traceable which was adopted in May 2023 and will apply as of 
December 2024. 

• Timing 

• It is important to note that the majority of the provisions in the new EU AML/CFT regime do not come 
into force immediately thereby giving both Member States and the firms that operate within them time 
to prepare. 

• In terms of timing: 

o The AMLA Regulation entered into force on 26 June 2024 and applies from 1 July 2025 except 
for Articles 1, 4, 49, 53 to 55, 57 to 66, 68 to 71, 100, 101 and 107, which apply from 26 June 
2024, and Article 103, which applies from 31 December 2025. 

https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
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o The AML Regulation entered into force on 9 July 2024 and applies from 10 July 2027, except 
in relation to ‘obliged entities’ referred to in Article 3(3)(n) and (o), to which it will apply from 
10 July 2029. 

o The AMLD 6 also entered into force on 9 July 2024 and Member States are required to bring 
into force the laws, regulations and administrative provisions necessary to comply with the 
Directive by 10 July 2027. By way of derogation from this, Member States are to bring into 
force provisions necessary to comply with Article 74 by 10 July 2025, with Articles 11, 12, 13 
and 15 by 10 July 2026 and with Article 18 by 10 July 2029. 

• EU AML/CFT Single Rulebook 

• Previously, EU AML/CFT legislation has taken the form of Directives, so the AML Regulation is novel. 
It will enable Member States to have frameworks that are more uniform across the EU, as opposed to 
the Directives which allow some leeway in transposition. Some of the provisions currently contained 
in the Fourth Anti-Money Laundering Directive (MLD 4) are moved to the AML Regulation and the MLD 
6. The AML Regulation and the MLD 6 also contain new provisions. To help Member States and the 
entities in scope understand what is being moved where, a correlation table appears in both the AML 
Regulation and the MLD 6 which identifies the MLD 4 provisions that are being moved to them. 

• Scope 

• To mitigate new and emerging risks, the AML Regulation expands the scope of the EU AML/CTF 
regime. Under the MLD 4 ‘obliged entities’ are required to apply AML/CFT measures. Most financial 
institutions (banks, life insurance companies, payment service providers and investment firms) are 
obliged entities and this also includes certain non-financial entities including lawyers, accountants and 
certain types of crypto-asset service providers. The AML Regulation expands the list of obliged entities 
to include: 

o All types and categories of crypto-asset service providers. 
o Crowdfunding platforms including crowdfunding service providers that fall in scope of the EU 

Crowdfunding Regulation. 
o Mortgage credit intermediaries and consumer credit providers that are not financial 

institutions. 
o Operators working on behalf of third country nationals to obtain a residence permit to live in 

an EU country. 
o Persons that trade in certain high-value goods such as jewellery, clocks and watches, luxury 

motor vehicles, planes and boats (defined as costing more than EUR 250,000 for motor 
vehicles and more than EUR 7,500,000 for planes and boats), as well as traders in precious 
metals and stones. 

o Professional football clubs but only when carrying out certain transactions such as those with 
investors, sponsors or agents, as well as football agents. 

• For those Member States that have national laws that allow for the granting of residence rights in 
exchange for any kind of investment (for example capital transfers or purchase or renting of property) 
the MLD 6 requires that they implement certain measures, including a risk management process, to 
mitigate money laundering risks. Member States will also have to publish an annual report on the risks 
of money laundering associated with the granting of residence rights in exchange for investment. 
Those reports shall be made public and shall include information on the number of received 
applications and of countries of origin of the applicants. 

• Policies and procedures 

• The AML Regulation builds on the provisions in the MLD 4 that deal with internal policies, controls and 
procedures that obliged entities need to have in place. Being a Regulation its provisions on the 
customer due diligence process and the identification of beneficial ownership harmonises the relevant 
requirements across the EU. Whilst the correlation table mentioned above is useful when considering 
where these requirements have ended up in the AML Regulation, firms will still need to study them 
carefully noting in particular any changes in drafting when compared to the previous MLD 4 provisions. 

• The AML Regulation also includes new provisions, and the headlines include: 
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o Any employee, or person in a comparable position, including agents and distributors, directly 
participating in the obliged entity’s compliance with the AML Regulation shall be subject to an 
assessment prior to taking up their activities and then regularly thereafter (Article 13). 

o A risk-based approach is to be applied when an obliged entity outsources tasks to service 
providers. For each outsourced task, the obliged entity must demonstrate to its supervisor 
that it understands the rationale behind the activities carried out by the service provider and 
the approach followed in their implementation, and that such activities mitigate the specific 
risks to which the obliged entity is exposed. By 10 July 2027, the AMLA is to issue guidelines 
addressed to obliged entities on the establishment of outsourcing relationships, their 
governance and the procedures for monitoring the implementation of functions; the roles and 
responsibility of the obliged entity and the service provider within an outsourcing agreement; 
and supervisory approaches to outsourcing as well as supervisory expectations regarding the 
outsourcing of critical functions (Article 18). 

o The AMLA will develop implementing technical standards specifying a common template for 
suspicious activity reports by 10 July 2026. By 10 July 2027, the AMLA will issue guidelines 
on indicators of suspicious activity or behaviours and such guidelines shall be periodically 
updated (Article 69). 

o Changes are made to the limits on large cash payments in exchange for goods or services. 
Subject to certain exceptions, persons trading in goods or providing services may accept or 
make a payment in cash only up to an amount of EUR 10,000 or the equivalent in national or 
foreign currency, whether the transaction is carried out in a single operation or in several 
operations which appear to be linked. When limits already exist at national level which are 
below this limit, they shall continue to apply. Member States shall notify those limits to the 
Commission by 10 October 2024 (Article 80). 

o Given the higher exposure to risks that obliged entities face due to their gatekeeping role, they 
will have to carry out customer due diligence when they carry out transactions in cash above 
EUR 3,000 (Article 19). 

o Certain provisions are introduced where transactions involve the sale of certain high-value 
goods. Such goods include jewellery, gold, clocks, and watches when the cost exceeds EUR 
10,000, as well as motor vehicles priced over EUR 250,000, and planes and boats priced over 
EUR 7,500,000 (Articles 19, 25 and Annex IV). 

o There is a prohibition of bearer shares that are not intermediate (Article 79). 
o There are disclosure obligations on nominee shareholders and nominee directors (Article 66). 

• Groups 

• On 12 March 2024, the Commission published a letter containing a provisional request for advice from 
the EBA (EBA), regarding regulatory technical standards (RTS) and guidelines under the EU AML/CFT 
Single Rulebook. The Commission identified these technical standards as priority areas and included 
the mandate contained in Article 16(4) of the AML Regulation where the AMLA is to develop draft RTS 
specifying the minimum requirements of group-wide policies, including minimum standards for 
information sharing within the group, the criteria for identifying the parent undertaking and the 
conditions under which the provisions of Article 2, point 42 (b) (groups whose head office is located 
outside the EU) apply to entities that are part of structures which share common ownership, 
management or compliance control, including networks or partnerships, as well as the criteria for 
identifying the parent undertaking in the Union in those cases. The EBA is to deliver its advice on the 
provisional request by 31 October 2025. 

• Beneficial ownership 

• The concept of beneficial ownership was introduced to increase transparency of complex corporate 
structures. The need to access accurate, up-to-date and adequate information on the beneficial owner 
is considered to be a key factor in tracing criminals who might otherwise be able to hide their identity 
behind opaque structures. Member States are currently required to ensure that corporate and other 
legal entities, as well as express trusts and other similar legal arrangements, obtain and hold adequate, 
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accurate and up-to-date information on their beneficial ownership. However, the degree of 
transparency imposed by Member States currently varies. 

• So, to ensure the consistent identification of beneficial owners the AML Regulation sets out 
harmonised transparency requirements and this includes a new provision regarding a requirement to 
disclose beneficial ownership for non-EU entities that have a link with the EU (Article 67 AML 
Regulation). 

• Public access to beneficial ownership registers has also been addressed albeit by the MLD 6. This is 
primarily to deal with the November 2022 Court of Justice judgment which invalidated general access 
by the public to information held in beneficial ownership registers. The MLD 6 provides that Member 
State authorities will have immediate, unfiltered, direct and free access to registers across the EU. 
Obliged entities will also have timely access to such information when performing customer due 
diligence, as was previously the case. As regards the wider public, the MLD 6 defines how persons 
with legitimate interest can access information. Categories of persons deemed to have a legitimate 
interest include journalists, civil society organisations and third country competent authorities. The 
MLD 6 sets out a procedure for the verification and mutual recognition of a legitimate interest across 
the EU. 

• Bank account registers 

• The MLD 6 makes certain changes as regards bank account registers and electronic data retrieval 
systems by expanding the scope of information to be included in the centralised mechanisms by 
adding information on securities and crypto-asset accounts. There are also provisions that will allow 
Member State Financial Intelligence Units (FIUs), national AML/CFT supervisory authorities and the 
AMLA with direct access to the bank account registers’ interconnection system (BARIS) which is to be 
developed and operated by the Commission. 

• Supervisory colleges 

• The MLD 6 contains provisions regarding AML/CFT supervisory colleges in both the financial and the 
non-financial sector and cooperation with supervisors in third countries. This includes that by 10 July 
2026, the AMLA will develop technical standards as regards the general conditions for the functioning 
of AML/CFT supervisory colleges in the financial sector, including the terms of cooperation between 
permanent members and observers, and the operational functioning of such colleges. By 10 July 2029, 
the AMLA is to develop technical standards specifying the template to be used for Member State 
cooperation agreements with third countries. 

• Crypto sector 

• The EU legal framework for regulating the provision of crypto-asset services is now set out in 
Regulation (EU) 2023/1114 on markets in crypto-assets (MiCAR). The AML Regulation covers the 
activities in MiCAR and as mentioned above, includes crypto-assets providers in scope of obliged 
entities. It grants authorities various powers over crypto-assets providers, in particular the ability to 
monitor or prevent specific transactions 24 and 25 AML Regulation). To prevent the illicit use of crypto-
assets, the AML Regulation prohibits the provision and custody of anonymous crypto-asset accounts 
or accounts allowing for the anonymisation or increased obfuscation of transactions by crypto-asset 
service providers, including through anonymity-enhancing coins. Such prohibition does not apply to 
providers of hardware and software or providers of self-hosted wallets insofar as they do not possess 
access to or control over those crypto-asset wallets (Recital 160 and Article 79 AML Regulation).The 
AML Regulation also introduces specific enhanced due diligence measures that crypto-asset service 
providers will have to apply in their cross border correspondent relationships and when performing 
transactions with self-hosted wallets (Article 37 AML Regulation). 

• New rules are also introduced whereby crypto-asset service providers involved in crypto-asset 
transfers will have to collect and make accessible data on the originators and beneficiaries of the 
transfers of virtual or crypto assets they operate. This is done via the Funds Transfer Regulation and 
will apply from 30 December 2024, together with MICAR. 
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What’s new in the EU AML/CFT Single 
Rulebook 

Changes to the current AML/CFT regime 

New sectors brought into the scope Clearer rules for AML/CFT risk management 
measures, including for groups and networks 

  

Risk-based approach to third countries 

  

Harmonised customer due diligence process 
  

Requirement to disclose beneficial ownership 
for non-EU entities that have a link with the EU 

  

Harmonised approach to identification of 
beneficial ownership 

  

Powers for beneficial ownership registers to 
check information 

  

Minimum set of financial, administrative and 
law enforcement information to which all FIUs 
should have access 

  

Disclosure requirements for nominees 

  

Clarification of the powers of supervisors 
 

Harmonised approach for reporting suspicious 
activity/transactions 

  

Improved cooperation among authorities 

  

Prohibition of bearer shares that are not 
intermediate 

  

  

Capping of large cash payments to EUR 10,000 

  

  

Interconnection of bank account registers 

  

AML/CFT supervisory colleges   

 

Traceability requirements for crypto-assets 

  

• AMLA Regulation 

• Arguably the most contentious part of the new EU AML/CFT regime is the AMLA. The AMLA is 
designed to be a central authority with the mandate to monitor and coordinate AML/CFT activities in 
the EU. It is intended to ensure that the implementation and enforcement of AML/CFT measures are 
consistent and effective across all Member States. The AMLA will have two main areas of 
responsibility: AML/CFT supervision of ‘obliged entities’ and supporting EU FIUs. It’s home will be in 
Frankfurt, Germany. 

• Obliged entities 

• Whilst Member State AML/CFT supervisors will continue to be key players in the EU’s AML/CFT regime 
the AMLA will replace them as the AML/CFT supervisor in certain instances. When directly supervised 
by the AMLA, supervision will be carried out by a joint supervisory team led by staff from the AMLA 
itself together with staff from the relevant Member State supervisor. 
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• The AMLA will directly supervise credit institutions and financial institutions, and groups of credit 
institutions and financial institutions (financial sector obliged entities), that are active in at least six 
Member States and have a high residual risk profile in accordance with a level 2 methodology to be 
developed by the AMLA. The AMLA Regulation refers to such entities as ‘selected obliged entities’. 

• The AMLA’s selection of such entities will be based on objective criteria centred on risk categorisation 
and cross-border activity. The list of selected obliged entities will be reviewed every three years. The 
methodology for categorisation of such entities by Member State supervisors will be harmonised prior 
to the first selection. The first selection process based on the level 2 methodology will be carried out 
by the AMLA in 2027, with the selected entities transferred to EU-level supervision as of 2028. 

• The AMLA may also ask the Commission to make a decision to place a financial sector obliged entity 
under its direct supervision, irrespective of meeting the level 2 methodology for a limited period of 
time. This may occur where the AMLA believes that an entity is systematically failing to meet its 
AML/CFT requirements and that a significant money laundering/terrorist financing risk may 
materialise, should the Member State supervisor be unable to take action to deal with such risks as 
recommended by the AMLA. 

• A Member State supervisor may also ask the AMLA to take over direct supervision of a financial sector 
obliged entity in exceptional circumstances to address at the EU level a heightened money 
laundering/terrorist financing risk or compliance failures. 

• With respect to financial sector obliged entities that are directly supervised, the AMLA Regulation 
provides the AMLA with certain investigatory powers and the power to impose pecuniary sanctions 
and periodic penalty payments. 

• Working with FIUs 

• In terms of FIUs, the AMLA will seek to facilitate co-operation, information exchange and identify best 
practices. It will do this by establishing standards for reporting and information exchange, initiating or 
supporting joint operational analyses, organising peer reviews among FIUs and developing the 
FIU.NET system used by both FIUs and Europol to exchange and cross-match information. The AMLA 
will itself be an end-user of the system and its functionalities. 

• Timing and composition 

• Currently, the intention is for the AMLA to start most of its activities in mid-2025 and reach full staffing 
in 2027. As mentioned above, it will begin directly supervising certain high-risk financial entities in 
2028. In terms of full staffing the AMLA is expected to have over 430 staff members with 200 of these 
working on direct supervision. The AMLA will also have an Executive Board and a General Board. The 
Executive Board will take decisions towards individual obliged entities or individual supervisory 
authorities. It will also take decisions regarding AMLA’s draft budget and other matters relating to the 
AMLA’s operations and functioning. The General Board will adopt all regulatory instruments and may 
also issue an opinion on a decision about a directly supervised obliged entity that has been prepared 
by a joint supervisory team before a final decision is adopted by the Executive Board. 

• By 31 December 2030, and every five years thereafter, the Commission will draw up a report on the 
AMLA’s performance, in accordance with the guidelines produced by the Commission. 

• Working with the EBA 

• The EBA will retain its AML/CFT powers and mandates until December 2025 to minimise disruption 
and will work closely with the AMLA. During this transition phase the EBA will also support Member 
State supervisors and help prepare them for the AMLA. 

• Central AML database 

• Another key task of the AMLA will be to establish and keep up-to-date a central database of 
information. Member State supervisors are to transmit to the AMLA certain information which is 
further specified in Article 11 of the AMLA Regulation, including data related to individual obliged 
entities. Such data includes the outcomes and reports of thematic reviews and other horizontal 
supervisory actions with regard to high-risk areas or activities. The AMLA is to develop draft technical 
standards specifying, among other things, the scope and level of detail required and the procedure, 
formats and timelines for transmission. 

• Conclusion 
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• The new EU AML/CFT regime has arrived, so firms need to get ready for it. The new regime is nothing 
short of a revolution in EU financial services law with direct AML/CFT regulation across the entire 
financial services sector for the first time. 

• Whilst the new EU AML/CFT regime will not come into immediate effect there might be a couple of 
steps that firms should consider now in order to prepare. As always with financial services the devil is 
in the detail so perhaps a useful place to start may be to look at the provisions in the AML Regulation 
and MLD 6 and see how they compare with the MLD 4. Once this scoping has been completed firms 
may be in a better position to ask themselves what updates they need to make to their policies and 
procedures, and systems and controls. For those larger institutions, where direct supervision by the 
AMLA is a real prospect, the key question for the moment, is what does direct supervision exactly 
mean when compared to Member State supervision and what changes will have to be made to internal 
processes? 

• And finally, there will no doubt be a lot more coming down the line on the new EU AML/CFT regime. 
Firms will need to keep an eye out for the forthcoming consultations that will be issued covering the 
technical standards and level 3 guidelines etc. and for the national legislation in connection with the 
introduction of the new European regime. But they should also keep an eye out for ‘soft guidance’ that 
will also be issued in the form of Commission speeches etc. 

UK AML REGIME 

 

FMLC letter to HMT on legal uncertainties in the MLRs; On 17 July, the Financial Markets Law Committee (FMLC) 
published a letter sent to HMT setting out areas of legal uncertainty in the MLRs, in the context of the 
Government’s ongoing review of the legislation.  

• The FMLC highlights the following three issues: (i) firstly, for clarity and coherence, especially post-
Brexit, the FMLC recommends aligning the activities falling within the scope of the MLRs with those 
requiring authorisation under FSMA 2000 and the RAO. This would allow advisors to rely on the 
detailed guidance in the Perimeter Guidance manual of the FCA Handbook, case law and associated 
market practice to determine scope. Alternatively, authoritative guidance produced by HMT on the 
scope of these activities should be provided to assist advisors; (ii) secondly, the FMLC recommends 
that key concepts, such as customer are defined in the MLRs, Advisors are currently reliant on industry 
guidance, including that produced by the JMLSG, whose legal status may be unclear and, in some 
cases, may impose a more onerous or restrictive interpretation than the Government intended.  

• Although, in some cases, the guidance may be endorsed by HMT, it may not be best for legal certainty 
that a key legal principle in the MLRs is effectively determined by a non-legislative body; (iii) finally, the 
FMLC recommends clarification of the treatment of investment vehicles in the MLRs. Collective 
investment undertakings (a term which is not defined in the MLRs) are specifically included as a 
financial institution in Regulation 10(2)(e). This is anomalous as no other investment structures are 
explicitly referred to in Regulation 10 and, in many cases, a collective investment undertaking will only 
act through a third-party manager rather than in its own right. The FMLC recommend that there should 
be some consideration given as to whether an entity should be caught by the MLRs where it is 
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managed by another person which is already subject to obligations under the MLRs (or an equivalent 
regime). 

• Letter → 

EU MLD4, MLD5 AND THE NEW AML AND CTF PACKAGE 

 

 

 

Crypto & DLT 

 EU MICA REGULATION 

 

DEVELOPING UK REGULATORY REGIME FOR CRYPTOASSETS 

 

 

United States 🇺🇸, Canada 🇨🇦, & Caribbean    

Crypto Shifts The Political Playing Field (August 1) 
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Cryptocurrency appears to be the star of a political bidding war that’s roiling the Democratic Party 
while top Republicans embrace it. 

NY Authorities Announce Charges Related To ‘Sham’ Crypto Recovery Firm (August 1) 

• The New York County District Attorney seized roughly $14,000 that Coin Dispute Network 
operators allegedly stole from users. 

Ripple to Allocate $10M to Tokenized U.S. Treasury Bills on XRP Ledger (August 1) 

• This is part of a larger fund that Ripple will allocate to tokenized T-bills provided by 
OpenEden and other issuers. 

North Carolina Lower Chamber Overturns Governor’s Veto Of CBDC Ban (August 1) 

• The bill received strong support in the General Assembly. Now, the state Senate will 
consider overturning the veto. 

The SEC Continues To Engage In ‘Strategic Ambiguity,’ Lawyer Says (August 4) 

• Two NFT artists filed a suit against the SEC earlier this week to push back on the unclear 
regulatory approach to the environment. 

US Legislators Call For CFTC Crackdown On Election Gambling As Polymarket Betting Hits Aths 
(August 5) 

• The lawmakers urged the CFTC to take action and prevent the "commodification" of US 
elections. 

US Lawmakers Introduce Legislation To Expand Secret Service Authority In Battling Crypto 
Crimes (August 5) 

• The bill aims to address the urgent need for robust measures against the complex 
landscape of digital asset crimes. 

Canadian Crypto Exchanges Face Deadline For CIRO Membership (August 6) 

• Crypto traders have been on interim rules since March 2021, and it’s time to finalize 
membership in the securities industry's self-regulatory organization. 

The Crypto Paradigm Shift (August 6) 

• The last six months, beginning with the Bitcoin ETF approvals and culminating in the 
events of the last two weeks, lead us to believe that the winds have shifted for institutional 
and regulatory adoption of crypto. 
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Judge Ends Ripple, SEC Lawsuit With $125 Million Fine, XRP Surges 18% (August 7) 

• District Judge Analisa Torres partially granted the motion from remedies filed by the SEC 
against Ripple. 

Understanding Celsius Network Adversary Proceedings: An Insight into the Complexities of 
Bankruptcy Claims (August 7) 

• One of the critical aspects of this case involves adversary proceedings, where Celsius is 
bringing over 2,000 cases, largely against consumer creditors, seeking to recover 
amounts withdrawn from Celsius in excess of $100,000. 

Mango Markets Crypto Trader Seeks Acquittal Or New Trial (August 8) 

• Avraham Eisenberg, who was convicted in a trial earlier this year, filed for a judgment of 
acquittal and a motion for a new trial earlier this week. 

Crypto Executives Meet White House Officials To Discuss Policy, Grievances During Virtual 
Roundtable (August 8) 

• There was a bit of "airing of grievances," but they also spoke about use cases and policy 
outcomes, including what regulators should be looking for and a focus on jobs and 
economic impact. 

Ripple Hails Major Win Against The SEC—But Looming Appeal Means Celebration May Be 
Premature (August 8) 

• The SEC v. Ripple case, which began in late 2020, has been viewed as a bellwether for 
how courts will rule on a broader anti-crypto enforcement campaign by the agency. 

Federal Reserve Found ‘Significant Deficiencies’ In AML, Bank Secrecy Compliance At Customers 
Bank (August 8) 

• The Federal Reserve and Customers Bank filed a written agreement on Thursday, with a 
plan to disclose operations and crypto risk exposure. 

SEC And Ideanomics Settle Crypto Revenue Reporting Fraud Charges (August 10) 

• According to the report, all parties involved have agreed to settle the charges without 
admitting or denying the SEC’s findings. 

Coinbase Opposes SEC Proposal To Redefine Exchanges To Include DEXs (August 12) 

• The SEC's proposal, which has reopened for public comment, has drawn significant 
criticism from Coinbase and other industry players. 
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Customers Bancorp Becomes Latest Crypto-Friendly Bank Hit By Enforcement Action (August 
12) 

• Web3 advocates described the move as the latest chapter in a coordinated attack on U.S. 
banks providing services to crypto firms. 

Three Arrows Liquidators Seek $1.3 Billion Over 2022 Luna Crash (August 12) 

• Liquidators said Three Arrows acquired $190 million worth of Luna in January 2022 as 
part of a larger $1 billion deal that included other investment firms. 

Canadian Regulators Are Looking To Investor Protection With Stablecoin Rules — CIRO (August 
13) 

• CIRO executive Suzanne Lasrado offered her opinion on the regulatory guidelines 
affecting Canadian stablecoin users at the Blockchain Futurist Conference. 

Canada Needs To Overhaul Crypto Regulations — Coinbase Exec (August 13) 

• The Canadian government has previously come under fire for undermining the economic 
freedom of its citizens and freezing crypto donations. 

The Unraveling of a Crypto Dream (August 13) 

• Brock Pierce arrived in Puerto Rico seven years ago, promising to use crypto magic to 
revitalize the local economy, and now he’s mired in legal disputes and fighting with his 
business partners. 

Crypto Influencers On Notice After FTC Bans Fake Likes And Followers (August 15) 

• New rules from the FTC mean crypto influencers will face stiff fines for fake followers and 
likes, while celebrity testimonials are also in the firing line. 

Democrats’ 2024 Manifesto Ignores Crypto (August 20) 

• The 90-page document makes no mention of cryptocurrency at a pivotal time in U.S. 
politics, despite Trump embracing the industry. 

FTX Says Creditors Overwhelmingly Back Reorganization Plan (August 21) 

• Cryptocurrency-trading platform FTX Trading, which declared bankruptcy in November 
2022, said an amended reorganization plan won overwhelming preliminary support from 
all classes of creditors entitled to vote. 

SEC Blocks Cboe’s Solana ETF Filings Amid Regulatory Concerns (August 21) 

https://substack.com/redirect/baf196e1-ca55-4f31-b4ce-559da9fd020b?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/37d8fbc9-efc4-4955-b73d-e77ed3db38c5?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/355ae2ff-97ca-4bcd-8b64-f5f95f50f805?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/69480170-9944-4974-b34d-814e2932ffb8?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/fe989275-8a9d-4c0a-94a4-7ea773363b4b?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/7d0e050d-2f4f-4a17-8483-de59394df5c9?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/ed58d40f-3d90-4877-aa2f-278557b95b14?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/ba076d3e-4026-4c9f-bc3d-791c087c9fa6?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/6a951d63-771a-4559-b1a0-8e5582c8a4a4?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg


 

 

 

 

71 

 

• The SEC has rejected Cboe's 19b-4 filings for two proposed Solana ETFs, citing concerns 
over Solana's classification as a security, which has stalled the approval process. 

The SEC Is Poised To File Fewer Crypto Cases In 2024 (August 21) 

• The SEC is still considered a major antagonist in the crypto space, with bigger targets 
increasingly common. 

Crypto Lobbyist Charged With Breaking Campaign Finance Rules (August 22) 

• The charges against Michelle Bond, a former head of a crypto industry trade group, are 
part of the continuing legal fallout from the collapse of the FTX crypto exchange. 

CluCoin Founder Pleads Guilty to Stealing $1.1M of Investor Funds for Online Gambling (August 
22) 

• Austin Michael Taylor, 40, of Miami, Florida faces up to 20 years in prison for wire fraud. 

How a Colourful Investor Profited From a Crypto Giant’s Dealmaking (August 25) 

• Christian Angermayer introduced Tether to companies in which he held stakes, and took 
cuts of some of the deals. 

SEC Secures Settlement from Abra in Unregistered Securities Case (August 27) 

• In a significant regulatory development, crypto lending firm Abra has agreed to settle 
charges with the U.S. Securities and Exchange Commission (SEC) for operating its crypto 
asset lending product, Abra Earn, without proper registration. 

FINRA Update on Crypto Asset Activities (August 29) 

• As noted by FINRA, member firms’ crypto asset-related activities raise “challenges with 
various FINRA rules,” resulting in a host of potential rule violations. 

What An SEC Lawsuit Against OpenSea Could Look Like (August 29) 

• Could the SEC’s Wells notice to OpenSea target fractional shares of NFTs? 

SEC Calls For Better Data For Retail Investors But Fails To Identify Oracles Like Chainlink Are The 
Solution (August 30) 

• By leveraging decentralized oracle networks, blockchain technology could prevent retail 
investors from being disadvantaged by outdated information. 

"Same Risks, Same Rules”: The SEC’s Selective Approach To Crypto Regulation (August 30) 
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• When it comes to cryptocurrency regulation, the SEC views most cryptocurrencies as 
securities, favoring the concept of ‘same risks, same rules’. 

Middle East & Africa 

Turkey Sees Surge In Crypto License Applications Amid New Regulations (August 9) 

• Turkey’s crypto economy is poised for growth as local and international companies show 
keen interest ahead of new legislation. 

Dubai Court Recognizes Crypto As A Valid Salary Payment (August 16) 

• UAE lawyer Irina Heaver said the ruling shows the growing acceptance of crypto in 
employment contracts, recognizing the evolving nature of Web3 financial transactions. 

Bank Of Ghana Unveils Draft Rules For Cryptocurrency Exchanges (August 16) 

• The Bank of Ghana introduces draft guidelines to regulate digital assets, focusing on 
exchanges and consumer protection measures. 

Nigerian Lawmakers Eye Economic Boost Through Crypto Taxation (August 19) 

• Nigeria has a recently adopted a stringent regulatory regime towards the emerging 
industry. 

'Get Him Home': Binance CEO Urges Nigerian Government to Free Detained Exec (August 21) 

• Tigran Gambaryan, a U.S. citizen who works for Binance, has been held in Nigeria since 
February. 

After Binance, KuCoin And Coinbase Set Out To Conquer The Turkish Market (August 21) 

• Industry giants including Coinbase and KuCoin are jostling for business licenses in the 
country, which is emerging as the fourth largest crypto market in the world. 

OmegaPro Co-Founder Arrested in Turkey on Suspicion of $4B Ponzi Scheme: Reports (August 
22) 

• The firm said it invested in cryptocurrency and forex, and reportedly collapsed in 2022. 

Investing In MENA’s Crypto Future: Opportunities And Challenges | Opinion (August 30) 

• With a tech-savvy population, progressive regulatory frameworks, and ambitious 
government-led initiatives, significant strides are being made across the Middle East when 
it comes to nurturing blockchain and crypto innovation. 
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South African Finance Minister Says Stable Politics Buoying Rand (August 31) 

• The swift formation of a new coalition government in South Africa after May elections has 
bolstered investor confidence and fueled a rally in the nation’s currency and the stock 
market. 

Europe 

Bybit Exits France Over Regulatory Woes (August 2) 

• Bybit announced the discontinuation of services in France amid new regulatory 
developments from the country’s regulator. 

Bank Capital Standards for Cryptoasset Exposures Under the Basel Framework (August 13) 

• The Standards set out minimum requirements, which means implementation by Basel 
Committee on Banking Supervision (BCBS) members may result in stricter standards that 
may include outright prohibition in bank dealings in certain cryptoassets. 

Digital Euro Has Germans Fretting Their Money Won’t Be Secure (August 17) 

• ECB officials to decide on rollout by end of next year, while half of people in Germany can’t 
imagine using e-euro. 

Germany Seizes $28 Million In Raid On Unlicensed Crypto ATMs (August 20) 

• The sting was carried out on Aug. 20 and targeted 35 locations where crypto ATMs were 
reportedly being operated without the necessary licensing. 

Russia To Launch Crypto Exchanges For Global Trade In Moscow And St Petersburg (August 23) 

• Russia is reportedly exploring the establishment of two crypto exchanges to facilitate 
foreign economic activities, local media outlet Kommersant reported. 

UK’s Ambitions For Crypto Hub Status Falter Amid Regulatory Roadblocks (August 30) 

• Stringent FCA regulations and lengthy wait times have resulted in 186 firms withdrawing 
applications in three years. 

Australia 🇦🇺 & Oceania 

Prosecutor Demands Jail For Crypto.Com User Who Received $6.8M By Mistake (August 4) 

• Australian prosecutors argue that imprisonment should remain a strong possibility for the 
Crypto.com user who received millions because of an internal error. 
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ASX Sued Over Prior Statements About Its Now-Abandoned Blockchain Project (August 14) 

• The Australian Securities and Investments Commission has sued the stock exchange for 
alleged “misleading statements” it made over its abandoned blockchain upgrade plan. 

Australia’s ASIC Shuts Down 615 Crypto Scam Sites Amid $1.3 Billion Fraud Surge (August 19) 

• The financial regulator decried the proliferation of scam websites luring Australians to 
invest in fraudulent schemes. 

Kraken Hit With Dual Legal, Regulatory Setbacks In US And Australia (August 23) 

• Judge William H. Orrick ruled in favor of the SEC and rejected Kraken's motion to dismiss 
the lawsuit filed by the regulator. 

New Zealand to Put OECD Crypto Tax Framework in Place by April 2026 (August 27) 

• New Zealand-based crypto-asset service providers will have to collect information on 
users' transactions starting April 1, 2026. 

Australia Leads the World In Crypto ATM Growth as Kiosks Pour In (August 29) 

• The number of ATMs has jumped 16-fold over the past two years, and officials globally 
fret that kiosks are popular with criminals. 

Latin America 

IMF Says It’s Willing to Overlook Bitcoin Risk in El Salvador Agreement (August 8) 

• The IMF said that many potential risks associated with Bitcoin “have not yet materialized.” 

Venezuela Blocks Binance, X Amid Presidential Election Dispute (August 12) 

• Binance has assured its users that their funds are safe after Venezuela cut off access to 
the exchange and social media platform X. 

Binance Reaches $1.7M Agreement With Brazilian Securities Regulator (August 14) 

• Brazil’s CVM issued a warning to the crypto exchange in 2020 that it was offering 
residents derivatives products without authorization. 

Bybit Receives VASP, Card Operator Registration In Argentina (August 16) 

• Bybit’s registration as a virtual asset service provider was made possible by a law passed 
in July. 
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Brazil Approves Second Spot Solana ETF (August 21) 

• Meanwhile, analysts believe that approval of spot Solana ETFs in the U.S. is unlikely under 
the current administration. 

Worldcoin Under Fire In Colombia Over Potential Data Protection Lapses (August 22) 

• The SIC's investigation centers on whether the organizations breached Colombian laws 
governing the collection and processing of sensitive personal data. 

“This Technology Can’t Be Stopped,” Says Top Argentina Regulator About Crypto (August 27) 

• Daniel Vitolo, General Inspector of Justice for Argentina, is one of many government 
officials becoming friendly with the crypto movement Crecimiento. 

Brazil’s Supreme Court Threatens to Ban X (Twitter), Impact on Crypto Investors Looms (August 
30) 

• The conflict between X and Brazil’s Supreme Federal Court (STF), represented by Minister 
Alexandre de Moraes, escalated earlier this week after the platform removed its legal 
representatives from Brazil due to Moraes’ threat of arrest. 

Asia 

South Korean Crypto Exchanges Face Unexpected Supervisory Fees (August 1) 

• Introducing supervisory fees marks a crucial step toward increased regulation and 
oversight. 

Japan’s Top Finance Regulator Hesitant on Crypto ETF Approvals (August 7) 

• FSA chief said some doubt merits of funds investing in crypto, while regulators globally 
have softened on crypto ETFs this year. 

US Crypto Firm BitGo Wins Payment License In Singapore (August 8) 

• Before receiving the license, BitGo served users in Singapore and APAC, but the offering 
included only custody services from the US South Dakota Trust and hot wallets. 

Kyrgyz Republic Proposes Digital Som Legislation, CBDC Launch By 2027 (August 9) 

• The small Central Asian country is currently taking public comments on its framework 
legislation. 

Thailand Launches Crypto Regulatory Sandbox To Kick-Off Adoption (August 9) 
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• The initiative is designed to support the testing and development of services related to 
digital assets, providing a structured environment where businesses can explore 
innovative solutions within a regulated framework. 

India’s Ministry Of Finance Says No Plans To Regulate Cryptocurrency Sales (August 9) 

• India’s Ministry of Finance said there are no proposals for legislation governing the sale 
and purchase of digital assets. 

Hong Kong To Enhance Digital Asset Regulation In 18 Months (August 11) 

• By establishing a comprehensive regulatory framework, the city aims to attract global 
fintech talent, foster innovation and ensure the security and integrity of digital asset 
transactions. 

Singapore Charges Ex-Citi, Julius Baer Bankers in Money Laundering Case (August 14) 

• Accused were relationship managers at Citi and Julius Baer, where authorities say the ex-
bankers helped to submit forged documents. 

Binance Restarts India Business After Getting Local Registration (August 15) 

• Binance and other global crypto exchanges have begun restarting operations in India, 
which banished them late last year for not having registered with authorities. 

India Gears Up For Sweeping Crypto Regulations With New Consultation Paper (August 22) 

• Sources familiar with the matter said the first step of the plan is to release a consultation 
paper in the coming weeks that will invite feedback from stakeholders. 

Hong Kong Regulator Finds 'Unsatisfactory Practices' at Some Crypto Entities Seeking Full 
License: Report (August 26) 

• As many as 11 entities are applicants for a full license with the regulator. 

Thailand’s New PM: Quiet On Crypto, But Her Legacy Speaks Volumes (August 27) 

• Does Paetongtarn Shinawatra’s ascent to power mark the dawn of a crypto-friendly 
Thailand, or is her silence on the issue a sign of caution? 

WazirX Asks Singapore Court for 6 Months to Restructure Liabilities as CoinSwitch Weighs Legal 
Action (August28) 

• Indian rival CoinSwitch said it is likely to sue the hacked crypto exchange, where $9.6 
million worth of deposits were held. 
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Indian Court Orders Scam Websites Using Crypto Exchange Mudrex's Name to Be Taken Down 
(August 29) 

• The court ordered India's Ministry of Communication to move against as many as 38 
websites. 

Hong Kong Accepts Crypto License Application Past Deadline (August 31) 

• Hong Kong Digital Asset Xchange is the latest firm to apply for a license, having submitted 
its application on Aug. 27. 

 

AI, Digital finance, SupTech,  RegTech & FinTech 

High costs slow adoption of common domain model The common domain model, a derivatives data standard 
proposed by ISDA in 2017, continues to face slow adoption despite its potential to save banks $3 billion annually 
by streamlining post-trade processes. High costs and the lack of regulatory requirements are major hurdles. 
While banks like BNP Paribas and JPMorgan are working on CDM projects, and vendors like Vermeg and 
CloudMargin are integrating it into their systems, many institutions remain hesitant. Risk  

AFME published a report titled “Digital Finance in the EU – Priorities for fostering resilient, innovative and 
competitive financial markets”, presenting its recommendations for supporting the development of capital 
markets and increased access to finance for the real economy through new technologies. 

• The report focuses on the following main areas: 

• Unlocking the benefits of tokenisation and DLT technologies in capital markets 

• Supporting an effective data ecosystem 

• Promoting a secure and resilient EU digital finance sector 

• Leveraging the opportunities from the use of artificial intelligence (AI) 
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California AI bill moves closer to becoming law; On 15 August, California’s proposed bill on the Safe and Secure 
Innovation for Frontier Artificial Intelligence Models Act (SB-1047) took a big step towards becoming law as it 
was passed with amendments by the California State Assembly Appropriations Committee and is currently under 
review by the full assembly. 

• If passed, SB-1047 would require developers of large AI models (those that require a large quantity of 
computing power that costs more than $100 million to train or more than $10 million to fine-tune) to 
comply with various safety standards and requirements that include: 

o implementing the capability to promptly fully shut down the AI model; 
o establishing safety and security protocols; 
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o annually undergoing independent audits assessing the developer’s compliance with the Act, 
the developer’s internal controls, and recommendations on how compliance may be 
improved; and 

o submitting an annual certificate of compliance with the requirements of the Act 

• Failure to comply with the Act may result in civil penalties from the Attorney General.  

• The amendments that were made to SB-1047 include: 
o removal of the proposed new body within the Government Operations Agency that would 

govern compliance with the Act; 
o removal of criminal penalties for perjury; and 
o amending the developer’s standard of compliance from “reasonable assurance” to 

“reasonable care”. 

• SB-1047 has faced some significant opposition including from industry and academic experts due to 
concerns that the requirements are restrictive and would impede the progress of technologies. 

South Africa publishes national AI policy framework; On 14 August, the South African Department of 
Communications & Digital Technologies published a national AI policy framework that aims to harness AI 
technologies to drive economic growth and improve societal well-being. 

• The framework consists of the following 12 strategic pillars to implement the policy’s objectives: 

1. Talent Development / Capacity Development: aims to ensure that South Africa has a robust AI talent 
pool by integrating AI with education, developing specialised AI training programs and collaborations 
between academia and industry. 

2. Digital Infrastructure: aims to enhance AI innovation by developing supercomputing infrastructure and 
investing in advanced connectivity technologies. 

3. Research, Development and Innovation: aims to advance technological capabilities and innovation 
through the establishment of research centres, public-private partnerships and financial support for 
AI research and startups. 

4. Public Sector Implementation: aims to improve government efficiency with AI through its integration 
of AI in administration and the development of ethical and effective AI deployment guidelines. 

5. Ethical AI Guidelines Development: aims to ensure responsible and ethical AI use by developing 
guidelines that adhere to human rights principles and developed to consider bias mitigation and 
transparency. 

6. Privacy and Data Protection: aims to protect personal information through standardised data 
practices, strengthened data protection laws, and transparency in AI data usage and storage practices. 

7. Safety and Security: aims to protect citizens and infrastructure by implementing cybersecurity 
measures and risk management frameworks. 

8. Transparency and explainability: aims to build public trust in AI by promoting systems that are 
understandable and transparent. 

9. Fairness and Mitigating Bias: aims to ensure equitable AI deployment by developing bias mitigation 
methods and using inclusive and diverse training data sets. 

10. Human Control of Technology: aims to maintain human oversight over critical AI decisions and 
develop decision-making frameworks that prioritise human judgment. 

11. Professional Responsibility: aims to foster responsible AI development and use through a code of 
conduct for AI professionals and ethics training. 

12. Promotion of Cultural and Human Values: aims to align AI development with societal values, focusing 
on value-based AI to promote well-being, equality, and environmental sustainability and stakeholder 
engagement in AI policy-making. 
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UNESCO opens consultation on Guidelines for the Use of AI Systems in Courts and Tribunals; On 2 August, 
UNESCO opened its recently published draft guidelines for the use of AI systems in courts and tribunals for public 
consultation. The guidelines are prompted by a 2023 UNESCO survey revealing that while 93% of judicial 
operators are familiar with AI technologies, only 9% reported that their organisations had AI-related guidelines or 
training, highlighting the need for guidance on the use of AI systems in courts and tribunals. 

• The guidelines aim to ensure that AI deployment in courts and tribunals adheres to justice, human 
rights, and rule of law principles. UNESCO has opened these guidelines for public consultation until 5 
September 2024 and is inviting feedback from judicial professionals, legal experts, and the public. 

• The draft guidelines are available here and feedback on the guidelines can be provided here 

Hong Kong Monetary Authority issues guiding principles for consumer protection regarding the use of 
generative artificial intelligence; On 19 August, Hong Kong Monetary Authority (HKMA) issued guiding principles 
to authorised institutions (primarily banks) for consumer protection relating to the use of generative AI in 
customer-facing applications. 

• The circular outlines principles under four major areas to ensure consumer protection when using 
generative AI in customer facing applications: 

1. Governance and Accountability: The board and senior management of authorised institutions should 
remain accountable for generative AI decisions and processes and should ensure that the scope of 
customer-facing generative AI applications is clear, responsible use policies are put in place, and 
proper validation of generative AI models are put in place. 

2. Fairness: Measures should be taken to ensure that generative AI models produce fair outcomes to 
customers that avoid unfair bias and allow customers the option to opt-out of using generative AI and 
request human intervention. 

3. Transparency and Disclosure: Authorised institutions should disclose the use of generative AI to 
customers, explaining its use and purpose as well as the limitations, in order to enhance the 
customers’ understanding of the generative AI outputs. 

4. Data Privacy and Protection: Authorised institutions should implement effective measures to protect 
customer data, complying with the Personal Data (Privacy) Ordinance and other relevant 
recommendations and good practices issued by the Office of the Privacy Commissioner for Personal 
Data. 

Philippines proposes Deepfake Accountability and Transparency Act; On 29 July, the bill on the Deepfake 
Accountability and Transparency Act was referred to the Philippines’ Committee on Information and 
Communications Technology. The bill aims to regulate deepfakes (technologically created or altered content 
that falsely depicts a person's speech or conduct) by requiring clear disclosures in the use of any deepfake 
content. 

• The bill seeks to require the following disclosures: 
o For content with audio and visual elements, there must be both a verbal and written statement 

indicating the content has been altered, along with a description of the alteration and a link or 
icon indicating AI involvement. 

o Visual-only deepfakes require a clear written statement detailing the alteration and a link or 
icon indicating AI involvement. 

o Audio-only content must have a verbal statement at the beginning and additional statements 
every two minutes, explaining the alterations. 

• Failure to include these disclosures may lead to a fine of 5 million pesos for failing to meet disclosure 
requirements, a fine of 2 million pesos for removing or altering disclosures for the first violation, and 
3 million pesos for every violation thereafter.  
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China registers over 190 generative-AI models; On 12 August, Zhuang Rongwen, director of the Cyberspace 
Administration of the People’s Republic of China, confirmed that more than 190 generative AI models have been 
registered with the regulator in China and made available to the public, with more than 600 million registered 
users. 

• Zhuang also discussed the next steps to safeguard the healthy development of AI in China, which 
include efforts to: 

o promote domestic AI technology, including the development and construction of independent 
and controllable computing chips and algorithm frameworks; 

o promote the application of AI across various industries including education and healthcare; 
and 

o improve the safety standard system in relation to classification, security testing, and 
emergency response measures. 

 

 

 

Chapter 3 – Cybersecurity and ICT resilience  

a. DORA implementation  

• The Digital Operational Resilience Act (DORA) took effect on 16 January 2023, with final industry 
compliance required by 17 January 2025. The regulation underscores the importance of digital 
operational resilience in today’s increasingly interconnected and digitised landscape and seeks to 
expand the reach of European regulators by bringing both financial institutions that operate in Europe 
and providers of information and communication technology (ICT) to these firms in scope. 
Compliance with DORA is a top priority given financial entities’ increasing use of ICT and dependence 
on third-party ICT service providers, as well as the heightened focus on ICT and cyber-related risks 
impacting these third parties. 

• Work on the implementation of DORA’s comprehensive requirements will be central in the coming 
months and will lay the foundation for a harmonised, secure and resilient EU digital financial sector. In 
this respect we emphasise the following priorities for the next phase:  

• Explore mechanisms for developing best practice industry guidance on operational and cyber 
incidents: In the future, EU authorities will be in possession of a high level of cyber related intelligence, 
collated through incident reporting, resilience testing and regulatory supervision. Formal mechanisms 
are required to enable this information to be strategically leveraged at the aggregate level and factored 
into best practice guidance. Rather than sharing live incident reports, the authorities should focus on 
rationalising inconsistent reporting frameworks that fragment reporting across products and sectors 
with different reporting classifications and thresholds serving to inhibit the cybersecurity of the EU. 
Such coordination and collective action would build upon the legislative developments of the last 
Commission. In this context EU policymakers should also explore whether a public-private community 
could identify key trends from recent periods of disruption, distilling best practice techniques for 
financial entities in mitigating and responding to such risks.  

• Review and consolidate the existing EU frameworks addressing operational risk and resilience and 
third-party risk management: With DORA being part of a broader regulatory framework where sector 
specific rules interact and sometimes overlap with horizontal or product specific rules, it will be 
important to ensure a coherent regulatory environment, particularly for a heavily regulated sector like 
financial services. In recent years EU regulatory requirements on outsourcing, operational risk and 

https://sites-simmons-simmons.vuturevx.com/e/5yek9lnvvky1kq/3740f1fa-98b9-49b3-a12d-8c25e946fc2a
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cyber security and incident response have been significantly enhanced, through both sectoral 
legislation and horizontal proposals. The result is an increasingly fragmented landscape with several 
overlapping, and at times inconsistent frameworks. The Commission should map the 
interdependencies and resolve duplications and inconsistencies in regulatory expectations (including 
across outsourcing and registers, and incident reporting), before introducing further requirements. 
This should include reviewing issues which have arisen through Member State application of EU 
initiatives and conflicting or overlapping horizontal product regulation13.  

• Reject efforts at the national level to introduce sovereignty/localisation requirements into EU 
frameworks: As the sector has increased their reliance on technology services provided by large 
technology companies (Big Tech), the associated risks are being managed through effective third-
party oversight, operational resilience and cybersecurity frameworks. Seeking in future to restrict EU 
firms from accessing non-EU providers, such as global Big Tech firms, could severely risk both 
operational stability and market choice. It additionally undermines the careful balance which was 
achieved in the milestone DORA Regulation, where attempts to impose data localisation obligations 
were rightly rejected. Such obligations should not be reproposed in the form of technical measure (e.g. 
cybersecurity certifications).  

• Adopt a proportionate approach in the early phases of DORA implementation: At a more operational 
level in the short term, there remains a significant uplift challenge associated with DORA. Financial 
entities will be rolling out their DORA programmes over the course of 2024/25, spanning multiple 
operational and technological domains, with little opportunity for preparation where final technical 
standards were only released 6 months in advance. A proportionate and risk based approach to 
supervision, especially in the early phases, will be critical 

 

The UAE’s financial services sector: Can Project mBridge accelerate digital transformation? The Central Bank 
of the UAE (CBUAE) has successfully launched the Project mBridge Minimum Viable Product platform for early 
adopters. 

• The mBridge project is a multi-central bank digital currency (CBDC) common platform for wholesale 
cross-border payments and settlements. The technology can help connect economies and support 
international trade and cooperation outside the MENA region. The aim of the project is to facilitate 
efficient, low-cost, and instant cross-border payments settled in central bank money. 

https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=20b7fa540c&e=9755269a15
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• The CBUAE anticipates the growing use of the mBridge platform for cross-border payments among 
the participating jurisdictions. The CBUAE and other banks across Hong Kong, Thailand and China 
have launched the Minimum Viable Product (MVP) phase of the project. 

• CBUAE’s launch of the MVP is part of the Phase 1 implementation of their CBDC strategy. They are 
preparing for implementation of Phase 2 which will include domestic CBDC payments and 
enhancements of cross-border fund transfers. 

• His Highness Sheikh Mansour Bin Zayed Al Nahyan initiated the first cross-border payment of ‘Digital 
Dirham’ (CBUAE’s CBDB) to China worth AED 50 million via mBridge in January 2024. 

• Many UAE licensed financial institutions have been onboarded on the platform and those onboarded 
can initiate and process cross-border CBDC payments. 

• The platform is a key initiative under the CBUAE’s FIT program which aims to accelerate the digital 
transformation for the UAE’s financial services sector. 

OMFIF; Re-imagining data as critical public infrastructure; The UK must reset its relationship with data; We have 
already entered the ‘in-between years’, a critical period where the foundations of our future digital economy are 
being laid, and labour is being divided between people and artificially intelligent ‘machines’. Policies set by the 
new Labour government in the UK will bear consequences for generations to come. How we manage, regulate 
and leverage data will shape the economic future and the very fabric of society. The time for bold action is now. 

• Data is the hidden lifeblood of our digital economy. We need to reimagine and reset our relationship 
with it by creating a framework, culture and societal norms to foster innovation, equity and fairness. 
Most critically, we must be able to leverage data to enable and maintain sustainable economic growth. 
However, our current relationship with data is fundamentally broken. The new Labour government will 
need to take bold action if the UK is to realise the opportunities of AI and data for the economy and 
society. 

• Data monopolies; Over the past 30 years, we have left unchecked a small enclave of organisations to 
amass unprecedented power, economic capture and market control through data hoarding. This has 
created new forms of monopolies that threaten the foundations of fair competition and innovation. 

• Google, Apple, Meta, Microsoft and Amazon (referred to as GAMMA by the UK’s Digital Markets Unit) 
have a staggering combined market capitalisation of circa $8.5tn (more than twice the gross domestic 
product of Germany). They have turned our digital exhausts – every click, swipe and interaction – into 
a shareholder goldmine, often at the expense of individual privacy and societal well-being. Our market 
economies have never been so distorted nor dependent on so few organisations. 

• Simplistic solutions like treating and recognising data as an asset or focusing solely on data 
minimisation (collecting and retaining only the personal information necessary for a specific purpose) 
are not the answer. Many people argue that recognising data as a tangible asset could incentivise 
better management practices, but it could also exacerbate predatory data collection. Data 
minimisation might enhance privacy and reduce environmental impact but would hinder innovation in 
crucial fields like healthcare, where extensive, diverse and comprehensive datasets are vital for 
breakthroughs. 

• Data as public infrastructure; The Open Data Institute wants to see data treated and recognised as 
essential infrastructure, reimagining it as a force for socioeconomic progress – a public good. Think 
about how we (mostly) take for granted trust in our financial payment networks, transportation 
networks and energy grids. These infrastructures depend on policies, institutions, professions and 
regulatory ecosystems to distribute their value equitably. Data should be no different. 

• Learning from data access attempts embedded in the European Union’s Digital Services Act, the 
Labour government could accelerate remedies and reforms in digital markets. It could stipulate that 
dominant digital platforms share anonymised datasets for public benefit, research and economic 
experimentation. This would align with the Labour manifesto commitment of a National Data Library 
and support public purpose research, citizen data literacy and opportunities for industry innovation. 

• The UK needs to learn fast from what has not worked in the EU and mandate these platforms to fund 
data access and data stewardship under appropriately controlled conditions. This approach could 

https://www.omfif.org/2024/07/re-imagining-data-as-critical-public-infrastructure/
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level the playing field over time, enabling researchers, policy-makers and new market entrants access 
to data infrastructure to unlock innovation and enable competition. 

• Our relationship with data; We need to identify new ways for individuals to recognise and share the 
value their information generates for them and for society. This could include exploring concepts 
associated with a ‘data dividend’, where individuals, communities and collectives receive appropriate 
compensation for the use of their personal data by companies. 

• Creating a data ‘rights agency’ could enforce new regulations, mediate disputes and reform consumer 
interests in the data economy. The power of existing regulators needs to be extended by building on 
legislation like the UK’s consumer and markets bill to recognise and address power asymmetries in 
the market. 

• International data strategy; Investing in data as critical infrastructure means looking afresh at the 
physical infrastructure like data centres and networks. But it also necessitates re-examining the legal 
structures, governance frameworks, regulatory rules, principles and ‘softer’ infrastructure of 
standards, protocols and, perhaps most crucially, skills. 

• Just as the transformational 1944 GI Bill in the US introduced a range of measures to mobilise a 
generation of war veterans in the post-war skilled labour market, so the UK now needs similarly 
ambitious policies to prepare policy-makers, regulators and, critically, small to medium-sized 
enterprises to take advantage of this new industrial revolution. If they can access high-quality, 
trustworthy and reliable data infrastructure and are equipped to work with it, economic growth will be 
inevitable. 

• The Labour government should convene international policy-makers to advance a multilateral data 
strategy. It should focus on how, why and what categories of data (personal, commercial, public) 
should be collected, stored, shared and used and how advancing data access from concentrations of 
power should be tackled – at a national level as well as internationally. The UK can lead with a 
comprehensive ‘data and AI skills bill’ that is fit for the 21st century. 

• By reimagining data as critical infrastructure and enabling better access to it, we can create a more 
accessible, equitable and productive digital economy and put a better foot forward against our most 
existential threats – rather than perpetuate the digital feudalism of today. The future of our digital 
world is not predetermined and should be shaped by the policies we enact, the institutions we build 
and the standards and values we prioritise and hold ourselves accountable for. Let’s call upon policy-
makers to be bold and brave and make sure it’s a future we’re proud to pass on to the next generation. 

• Stuart Coleman is Director, Consultancy and Learning, Open Data Institute. Elena Simperl is Professor 
of Computer Science, Kings College London and Director of Research, ODI. 

OMFIF; Project mBridge reaches ‘MVP’ stage; HKMA Senior Fintech Director Yvonne Tsui discusses the CBDC 
initiative’s milestone; Project mBridge, the multi-central bank digital currency arrangement that connects 
different jurisdictions to a single common technical infrastructure, reached minimum viable product stage in 
June 2024, inviting further international participation. 

• The project originated from the collaboration between the Bank of Thailand and the Hong Kong 
Monetary Authority. In 2021, the project further combined efforts from the Bank for International 
Settlements’ Innovation Hub Hong Kong Centre, Bank of Thailand, Central Bank of the United Arab 
Emirates, Digital Currency Institute of the People’s Bank of China, HKMA and, as of June this year, the 
Saudi Central Bank. 

• Katie-Ann Wilson, managing director of OMFIF’s Digital Monetary Institute, sat down with Yvonne Tsui, 
senior fintech director at the HKMA, to explore what reaching the MVP stage means for the project, 
how the private sector should get involved and further questions around its expansion. 

• Katie-Ann Wilson: Project mBridge has reached MVP stage. Can you tell us what that means? 

• Yvonne Tsui: MVP is the abbreviation for ‘minimum viable product’. It refers to a basic version of a 
product, containing enough features to be launched and used by early adopters. Participating 
jurisdictions can use the mBridge MVP platform to undertake real-value transactions, subject to their 
own preparedness. 

https://www.omfif.org/2024/08/project-mbridge-reaches-mvp-stage/
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• The mBridge MVP stage enables the project team to gather feedback from early adopters on an 
ongoing basis, which in turn allows us to work on iterative enhancements before the platform enters 
full production stage. 

• KAW: We understand the private sector will be getting involved in further enhancing mBridge MVP. 
What kind of work will they be doing? 

• YT: Given the high compatibility of the mBridge MVP platform, it could serve as a testbed for add-on 
technology solutions, such as solutions that could support foreign exchange and liquidity as well as 
anti-money laundering and combatting the financing of terrorism compliance to supplement the 
operation of mBridge. 

• In addition, the MVP platform could act as a testbed for new use cases, interoperability with other 
platforms, as well as evaluating potential synergies with innovative private sector solutions. The 
project team is now inviting private sector firms to propose solutions and use cases by completing 
the participation form prepared by the BIS Innovation Hub. 

• KAW: Can you expand on the governance structure for Project mBridge. How do central banks’ 
decisions factor into this multi-CBDC initiative? 

• YT: The platform is supported by a fit-for-purpose governance structure consisting of a steering 
committee and five subcommittees: business, legal, policy, risk and compliance, and technology. The 
steering committee formulates strategies and policies, while the five subcommittees provide expert 
guidance and support to the steering committee. As the project continues to evolve and the network 
continues to expand, the governance structure may change from time to time as needed. 

• At present, given that the project is in the initial MVP stage, decisions at SteerCo level are made based 
on a consensus-focused approach. Similar to the governance structure, this arrangement may evolve 
as the project team gathers more experience during the MVP stage. 

• KAW: What were the trade-offs in using a single system for mBridge over other interoperability 
models? 

• YT: mBridge’s single system can achieve interoperability with domestic traditional clearing systems 
and participants from multiple jurisdictions can directly reach one another on a single, integrated 
technical platform. However, building this single system model was challenging. This is because, in 
principle, all participants would need to accept the same rulebook, reaching an agreement in various 
legal and governance aspects. The process required a lot of effort. 

• That said, it has been proven that, if we embrace new governance and regulatory approaches with an 
open mind and continue to strengthen international collaboration, these challenges can be overcome. 
It is like choosing a difficult hiking trail. It is only when you reach a certain height that you see the 
beautiful scenery. 

• KAW: How extensive do you expect the geographic scope to get? Do you expect to see other regions 
emulating the mBridge model? 

• YT: The project already has wide geographical representation in the sense that the observing members 
come from almost every continent – Africa, Asia, Oceania, Europe, North America and South America. 
Now that the project has reached MVP stage, we believe both central banks and commercial banks 
that are interested in the project would approach the project team to understand more. 

• CBDCs are gaining global momentum, with nine out of 10 central banks exploring them, and more 
than half are now developing or running pilot projects. If other regions are trying to build a platform 
similar to mBridge in the future, we would very much welcome it, and would like to see these platforms 
interoperable with one another. 

EU AI ACT 

https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
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Fintech amending directive 

 

DISTANCE MARKETING OF FINANCIAL SERVICES 

 

PSD3 & Open Finance: EU Financial Data Access And Payments Package 

 

EU AI Act, which came into force on 01st August 

EU AI Act in a nutshell; The EU AI Act is a comprehensive, sector-agnostic EU regulation which applies 
directly in Member States.  

• The EU AI Act’s approach is risk-based and distinguishes between: 
o Prohibited AI systems 
o High-risk AI systems 

https://www.cliffordchance.com/briefings/2023/07/keeping-pace-with-eu-payments--the-psd3-and-open-finance-proposa0.html
https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
https://www.cliffordchance.com/briefings/2023/07/keeping-pace-with-eu-payments--the-psd3-and-open-finance-proposa0.html
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o General-purpose AI (GPAI) models 
o Other AI systems that are low risk. 

• The EU AI Act applies to the entire AI value chain, and sets out different requirements for providers, 
deployers, importers and distributors of AI systems. The Act applies notwithstanding the location or 
establishment of the operator - most importantly, it applies to providers of AI systems or GPAI models 
marketed in the EU, and deployers of AI systems used in the EU or whose output is used in the EU. 

• Every organisation that uses or deals with AI in some way will need to consider the possible impact of 
the EU AI Act. 

• The key questions organisations should ask in determining the impact of the Act are: 
o Technology: Do we use or deal with AI technology, notably AI systems or GPAI models? 
o Role: Are we a provider, deployer, distributor or importer of that technology? 
o Scope: Do we fall within the territorial scope of the Act? 
o Risk category: Which risk category do we fall under for each AI system or GPAI model? 

• The EU AI Act will be implemented in stages, with the first provisions on prohibited AI and AI literacy 
applying in February 2025. 

o View the timeline here. 
o Read the EU AI Act here. 

• This interactive EU AI Act Flowchart is designed to allow you to determine the impact of the Act on a 
particular AI use case or tool. 

• This Quick Guide also provides an explanation the Act’s risk classifications, including the prohibition 
of specific AI uses, the obligations on providers and deployers of high-risk AI systems and GPAI 
models, and the more limited transparency requirements for low-risk AI systems. 

• The first webinar in our EU AI Act webinar series, “EU AI Act: in force, what next?” provides a 
comprehensive overview of the key aspects of the Act. It covers the essential points such as scope, 
timelines, definitions of AI, risk categories, categorisations of organisations under the Act, scope and 
exemptions. 

o This library of on-demand webinars, addressing various aspects of the EU AI Act and 
how it applies in certain jurisdictions or sectors. A webinar library is here. 

 

Sanctions 

 

 

Conduct / Enforcement / Reporting 

ESMA report on Suspicious Transaction and Order Reports; On 17 July, ESMA published a report 
on the use of Suspicious Transactions and Order Reports (STORs) under MAR. While the report 
focusses on the year 2023, a number of statistics presented in the report include data and 
comparisons with previous years. ESMA notes that the figures are fairly consistent, and there are 
no significant changes compared to previous years. The number of notifications received from 
NCAs has only slightly increased. Other indicators, such as the type of reporting entities, the type 
of instrument and types of violation despite some minor discrepancies, illustrate very similar 
results. A slight majority of notifications covered cases of alleged insider trading which accounted 
for 51% of the total in 2023. This represents a slight change compared to previous years where 

https://sites-simmons-simmons.vuturevx.com/e/l0kdkoykwwoziw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/jp0cxayrgi9wyqg/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/dxu6hpynislgrhw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/dxu6hpynislgrhw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/zsuchxhv12kw9dw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/zsuchxhv12kw9dw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://comms.aoshearman.com/e/ugpypnpwncbha/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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in most cases reports were sent for cases of alleged market manipulation (52% across the last 
four years). 

Report → 

Money Markets Code; One of the Chairs of the UK Money Markets Code Sub-committee informed 
the MMC that the Code Review (which had been conducted over the last nine months by members 
of the Sub-Committee and industry experts to ensure the Code remains fit for purpose and evolved 
in line with market practices and structures) was now complete. They outlined the key changes that 
would be implemented to the Code, which included the process for UK Market Participants in the 
event of unplanned bank holidays and unexpected market closures and that UK Market Participants 
are reminded about the importance of settlement discipline. 

• The MMC endorsed the changes to the Money Markets Code and agreed for the updated 
Code to be published on the Bank’s websitefootnote[2]. 

• The Code was first updated in April 2021 to reflect new remote working practices, the 
benefits of diverse and inclusive money markets teams, the ongoing development of 
environmental, social and governance criteria, and the increasing electronification and use 
of platforms in money markets. This updated Code further underscores the importance of 
each of these areas in shaping financial market activity in the future. 

• Recent developments in UK Money Markets have also been addressed in the Code. For 
example, the process for UK Market Participants in the event of unplanned bank holidays are 
introduced via a new section in the ‘Background’ chapter on unexpected market closures.  

• The Code also reminds UK Market Participants of the importance of making every reasonable 
effort to settle transactions conducted in UK Money Markets. The language in the Code has 
been strengthened to reflect this and a new section on settlement discipline has been added 
to the ‘Securities lending’ chapter.  

• Money Markets Committee endorse changes to Money Markets Code; On 18 July, the BoE 
published the minutes of the Money Markets Committee (MMC) June 2024 meeting. The 
MMC is a forum for market participants and authorities to discuss the UK unsecured 
deposits and funding market and securities lending and repo markets. The MMC Sub-
committee informed the MMC that the Money Markets Code review was now complete. They 
outlined the key changes that would be implemented to the Code, which included the process 
for UK Market Participants in the event of unplanned bank holidays and unexpected market 
closures and that UK Market Participants are reminded about the importance of settlement 
discipline. The MMC endorsed the changes to the Money Markets Code and agreed for the 
updated Code to be published on the BoE’s website. 

• Minutes → 
• Money Markets Code → 
• Lastly, the Code highlights the emergence of digital assets in the securities lending market 

• Fails Working Group 

o A representative from the Securities Lending Committee provided an update on the 
work being done by its Working Group on Settlement Efficiency. They informed the 
MMC that a report on the Working Group’s investigation on drivers and impacts of 
fails as well as potential solutions relating to settlement failure in the UK securities 

https://comms.aoshearman.com/e/ugpypnpwncbha/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://www.bankofengland.co.uk/-/media/boe/files/markets/money-markets-committee/uk-money-markets-code.pdf
https://www.bankofengland.co.uk/minutes/2024/june/money-markets-committee-minutes-6-june-2024#footnote-2
https://comms.aoshearman.com/e/c90qcnbi6v1bi4w/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/jmeyoprfv3nqxcg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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market, was in its final drafting stages and would be published in the following weeks. 
Further updates will be provided by the Working Group in Q1 2025 as they track 
progress of the migration to T+1 settlement in North America. 

• Item 5 – Migration to T+1 settlement 

o The MMC discussed T+1 settlement migration in the UK which is currently being 
explored by the Accelerated Settlement Taskforce at HM Treasury in which the FCA 
and Bank of England participate as observers. Members discussed how the migration 
in the US has gone so far which was generally considered to be smooth, albeit noting 
some frictions in credit markets and relating to cash flow management. 

FXJSC Global Code Review; A survey was carried out at the end of 2023 on the FX Global Code (the 
Code), including among other local foreign exchange (FX) committees, which confirmed that the 
Code was fit for purpose. However, there will be a targeted review of the Code with two areas of 
particular focus: i) FX settlement risk; and ii) enhancing data transparency.  

• The FXJSC members were invited to join the two working groups which were currently being 
formed to address these two areas. It was noted that the Global Foreign Exchange 
Committee (GFXC) would be discussing the working groups at the meeting in July which was 
due to be held in Frankfurt. 

• The GFXC also agreed that the pre-hedging guidance sat outside the Code and therefore that 
there was no appetite to either review or transpose the pre-hedging guidance into the Code, 
but instead to include hyperlinks whilst legal considerations were being explored by the 
GFXC. 

• Natalie also noted that in the FX space, pre-hedging had made good progress as a product 
and there was some consideration around the appropriateness of having guidance run 
alongside the Code for participants. 

 

D&I in the financial sector: FCA CP23/20 
Proposal Scope Details 

Non-Financial 
Misconduct 

All Part 4A firms Updated guidance in COCON, SYSC 22 and FIT relating to the application of 
those parts of the Handbook to instances of bullying, harassment and other 
similar conduct towards colleagues 

Annual reporting 
of employee 
numbers 

Part 4A firms 
but not Limited 
Scope SMCR 

firms 

Firms are required to annually report their average number of employees via 
the RegData platform. Firms will have a 3-month reporting window from 
implementation of the rules 

Monitoring D&I 
(PRA only) 

Dual-regulated 
CRR & Solvency 
II firms of any 

size 

The PRA requires firms to internally monitor D&I for the purposes of taking 
appropriate actions to improve D&I where necessary 

D&I strategies Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must develop an evidence-based D&I strategy that contains: (1) the 
firm’s D&I objectives and goals, (2) a plan for meeting those objectives and 
goals and measuring progress, (3) a summary of the arrangements in place 
to identify and manage any obstacles to meeting the objectives and goals, 
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and (4) ways to ensure adequate knowledge of the D&I strategy amongst 
staff 

Data collection 
& reporting on 
“demographic 
characteristics” 
and inclusion 
measures 

Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must annually collect and report data on six mandatory “demographic 
characteristics”: Age; Sex or Gender (which is stated to be aligned with the 
Listing Rule reporting/disclosure requirements); Disability or long-term 
health condition; Ethnicity; Religion; and Sexual orientation. Firms can 
voluntarily report on five “demographic characteristics”: Parental 
responsibilities; Gender identity; Socio-economic background; Carer 
responsibilities  

Inclusion metric collection and reporting based on employee engagement 
survey questions (e.g. in relation to psychological safety and speaking up 
and cultivation of an inclusive environment) and the FCA will see the 
responses as “a significant indicator of firm culture” 

Setting targets Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must set targets to address underrepresentation. At a minimum a firm 
must have three targets: (i) Board level; (ii) “Senior leadership”; and (iii) the 
employee population as a whole 

Data disclosures Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

The following public disclosures must be made (e.g. including it on the firm’s 
website) on an annual basis: (i) D&I strategies (and Board D&I strategy, as 
relevant for PRA firms); (ii) targets set by firms and details on their progress 
(amongst other things); and (iii) D&I data based on reporting done to the 
Regulators 

Risk & 
governance 

Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Matters relating to D&I are to be considered as a non-financial risk and 
treated appropriately within firms’ governance structures 

Individual 
accountability 

All Part 4A firms 
(noting PRA 

variance) 

FCA and PRA taking different approaches. The FCA have said that there does 
not need to be one Senior Manager with responsibility for D&I within the firm 
although firms may choose to allocate responsibility to certain SMFs. The 
PRA has said that it will update the wording relating to the two culture 
prescribed responsibilities (PR (I) and PR(H)). 

“Large” firms are those with Part 4A permissions and 251 UK employees or more over a 3-year rolling average. 

 

Financial Stability, Operational Resilience  

Operational resilience 
UK EU 

PRA/FCA Consultation Paper 26/23 ‘Operational 
Resilience: Critical Third Parties to the UK Financial 
Sector’ published on 7 December 2023 

EU Digital Operational Resilience Act (DORA) 
Oversight framework, second batch of RTS and ITS 
published 17 Jan 2024 :  

• ICT risk management framework 

• Classification of ICT-related incidents 

• Harmonised templates for the register of 
information 

Second UK Consultation paper expected Q4.  

This will include how and when data is collected on 
the use of third parties and will overlap with 
existing outsourcing notification requirements. 
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• Policy on ICT services performed by ICT third-
party providers EU Commission reviewing 
before adopting the technical standards 

 

Prudential & Risk 

CRR3/CRDVI 

 

UK CRR/BASEL 3.1 IMPLEMENTATION 

 

EU IFD/IFR 

 

UK INVESTMENT FIRMS PRUDENTIAL REGIME (IFPR) 

https://www.cliffordchance.com/briefings/2021/11/new-eu-third-country-regime-for-banking-business.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2019/12/ifr-ifd-the-new-eu-prudential-regime-for-investment-firms.pdf
https://www.cliffordchance.com/briefings/2021/11/new-eu-third-country-regime-for-banking-business.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2019/12/ifr-ifd-the-new-eu-prudential-regime-for-investment-firms.pdf
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FSB progress report on enhancing resilience of non-bank financial intermediation; On 22 July, the FSB 
published a progress report to the G20 on enhancing the resilience of non-bank financial intermediation 
(NBFI). The aim of policies by the FSB to enhance NBFI resilience has been to reduce excessive spikes 
in the demand for liquidity, enhance the resilience of liquidity supply in stress, and enhance risk 
monitoring and the preparedness of authorities and market participants.  

• The report sets out the recent and ongoing work by the FSB, in collaboration with standard-setting 
bodies (SSBs), to enhance the resilience of the NBFI sector. The FSB notes that the design and 
implementation of NBFI policies continues to advance, albeit at an uneven pace across jurisdictions. 
The report includes a table which provides an overview of the FSB’s medium-term NBFI work 
programme. 

• The report concludes by outlining further work to assess and address systemic risk in NBFI that the 
FSB, in collaboration with the SSBs, will carry out. The work is structured in three main areas: (i) in-
depth assessment and ongoing monitoring of vulnerabilities in NBFI; (ii) the development of policies 
to enhance NBFI resilience; and (iii) the monitoring of the implementation and assessment of the 
effects of NBFI reforms.  

• The FSB explains that this work will help it to determine whether collectively the reforms have 
sufficiently addressed systemic risk in NBFI, including whether to develop additional tools for use by 
authorities.  

https://comms.aoshearman.com/e/sukiss4usowiywg/ca72a094-85ed-4c1e-b6b3-227e003950c1
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• The FSB expects to publish by the end of 2024 a consultation report with proposed policy approaches 
for authorities.  

• The FSB has also published a letter to the G20 which calls for further progress implementing NBFI 
reforms. It also highlights the FSB's recent stocktake report on regulatory and supervisory initiatives 
on the identification and assessment of nature-related financial risks. One issue the report considers 
is the perception of central banks and supervisors on whether nature degradation is a relevant financial 
risk. 

o Progress Report→ 
o Letter→ 
o Press Release→ 

 

 

 TA Joint Statement on DORA  

• The financial services industry is committed to ensuring the digital operational resilience of the EU 
financial sector in line with DORA’s objective to achieving and upholding ongoing compliance with 
DORA requirements.  

• It is within this context that the undersigned associations would like to draw attention to the challenges 
that industry participants, representing financial entities as well as ICT third-party service providers, 
are facing regarding the implementation of DORA by the 17 January 2025 deadline, and to highlight 
the need for coordinated supervisory action to be taken in response.  

• Industry would therefore appreciate further clarity from the supervisory authorities on their approach 
to any possible DORA enforcement actions. This could include an outline of potential supervisory 
priorities or areas of focus for the first year of DORA application, which would provide helpful guidance 
for industry participants on how to prioritize their efforts.  

• In addition, in order to provide guidance on ongoing compliance challenges, we recommend ensuring 
a continuous and effective convergence among supervisory authorities during the implementation of 
DORA in the run-up to and after 17 January 2025. The working group which was set up for DORA 

https://comms.aoshearman.com/e/sukiss4usowiywg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/ke4czl6hb0djq/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/ofuk7xztp7pwxuq/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://www.fsb.org/wp-content/uploads/P220724-2.pdf
https://www.fsb.org/wp-content/uploads/P220724-2.pdf
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implementation and brings several supervisory authorities together could be a helpful vehicle for this 
purpose and could be used to establish a clear timetable and ensure coordination across Member 
States.1  

1 The importance of convergence among supervisory authorities is exemplified by the recent ECB 
consultation on outsourcing cloud services which may lead to possible fragmentation in the market.  

• AFME, EPIF, FIA, FIA EPTA, AmCham EU and UK AFB would welcome the opportunity to meet with 
relevant policymakers to discuss and further explain remaining issues ahead of DORA’s 
implementation date.  

• DORA’s comprehensive requirements necessitate significant changes to financial entities’ risk 
management processes and adjustments to existing frameworks spanning multiple operational and 
technological domains within a firm.  

• Given the significant challenges regarding contract remediation, industry participants would also 
appreciate clarity from the regulators that applying a risk-based approach which prioritizes CIF (critical 
or important function) contracts with a plan to remediate other providers is acceptable to the 
regulators and would not trigger any supervisory enforcement measures.  

These challenges relate to several key areas including:  

1. Contract management. The required remediation of a potentially significant number of third-party 
contracts will not be achievable for many firms by the 17 January 2025 DORA implementation 
deadline. The final subcontracting technical standard has not yet been published. The final rules are 
not expected until early in Q3, shortening the timeframe for industry to remediate any changes 
reflected. Therefore, the industry emphasizes the need for transitional provisions, including a risk-
based approach to remediation and supervisory enforcement.  

2. Scope. A number of definitions in DORA are broad and the application of proportionality and risk-based 
principles to some of DORA’s requirements falls short. This makes certain requirements more 
complex to implement and extends them to a broader scope of processes, third-parties, and 
supporting applications, ultimately leading to a greater implementation burden and potentially 
hindering focus and resources available for high-risk areas.  

3. Incident reporting. The expansion of incident reporting to include all supervised activities has removed 
proportionality from the incident classification criteria. A lack of proportionality, alongside a strict 
interpretation of recurring incident notifications, has resulted in a more extensive implementation 
challenge across an expanded breadth of financial services and ICT infrastructure for financial 
entities. A significant amount of time and resources will be necessary to meet the incident reporting 
requirements.  

4. Third-party risk management. The requirement to implement significant changes to existing risk 
management processes across a potentially large volume of in-scope ICT third-party providers and 
subcontractors is a challenge. In particular, the register of information, for which the technical 
standard remains unfinalized and the proposed expectations of enhanced subcontractor oversight.  

5. Threat-led penetration testing (TLPT). It remains unclear whether TLPT requirements will apply to a wide 
range of firms’ critical or important functions and how mutual recognition, or cooperation of TLPT 
authorities, will occur in practice. This could result in multiple TLPTs occurring across firms which 
have multiple financial entities. The potential inclusion of third parties, in addition, could create risks 
to the smooth functioning of a TLPT testing programme.  
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• The above implementation challenges are significant and will be difficult for the industry to overcome 
by 17 January 2025, particularly given the short period between adoption by the European 
Commission of the technical standards and the delayed finalization of the implementing technical 
standard on the register of information. This has been acknowledged by a number of supervisory 
authorities. 

DORA: ESAs publish final draft RTS on assessment requirements when financial entities subcontract ICT 
services; The European Supervisory Authorities comprising the EBA (EBA), the European Insurance and 
Occupational Pensions Authority (EIOPA) and the ESMA (ESMA), have published a final report on draft 
regulatory technical standards (RTS) to specify the elements which a financial entity needs to determine and 
assess when subcontracting ICT services supporting critical or important functions under the Digital 
Operational Resilience Act (DORA). 

• The draft RTS set out requirements for when the use of subcontracted ICT services supporting critical 
or important functions or material parts is permitted by financial entities and sets out the conditions 
applying to such subcontracting. 

• In particular, the draft RTS: 
o require financial entities to assess the risks associated with subcontracting during the 

precontractual phase, including the due diligence process; and 
o set out requirements regarding the implementation, monitoring and management of 

contractual arrangements, with the aim of ensuring that financial entities are able to monitor 
the entire ICT subcontracting chain of ICT services supporting critical or important functions. 

• The RTS have been submitted to the EU Commission for adoption. 

BaFin publishes implementation note on DORA ; The BaFin has issued a note regarding the implementation 
of the DORA, which will apply to most supervised banks and insurers from 17 January 2025.  

• The note is intended to assist these entities in complying with the requirements for information and 
communication technology (ICT) risk management and ICT third-party risk management as outlined 
in DORA. BaFin's non-binding implementation guidelines are designed to provide guidance on the 
minimum contract content requirements with ICT third-party service providers, taking technical 
regulatory standards into consideration. 

• DORA is a cross-sectoral EU regulation addressing digital operational resilience, ICT risks, and 
cybersecurity within the financial sector. Many of the requirements under DORA align with the BaFin 
circulars on the supervisory requirements for IT in the banking, insurance, investment and payment 
industry (BAIT, VAIT, ZAIT, and KAIT). Consequently, BaFin intends to repeal these circulars. 

Is Cybersecurity the Most Critical Leg of the Capital Markets Risk Stool? Risk management is the 
cornerstone of an efficient and secure capital markets, and in recent years, cybersecurity has taken on even 
greater importance and is now the No. 1 concern on the buyside and sellside, according to a Datos Insights 
survey of 170 investment professionals. In this article, William Trout, Director of the Securities and 
Investments practice at Datos Insights, reveals the results from his firm's survey, highlights recent cyber 
incidents in the capital markets and provides insights into what's up at the regulators and firms 

• An expanded technology footprint boosts the efficiency of the capital markets and highlights firms’ 
vulnerability to cyberattacks. 

• Understandings of risk in the capital markets are being reshaped. Financial metrics are now just part 
of the picture. Risk is now measured in terms of cybersecurity as well. In fact, a recent Datos Insights 
survey of 170 financial executives responsible for software and operations decisions found that 
cybersecurity ranks as a top priority for their firms. Equally pressing for capital markets participants is 
digital transformation, which can play a keystone role in fueling cyber risk. (Figure 1). 

https://sites-cliffordchance.vuturevx.com/e/r0qrq7a9prbfnw/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://sites-cliffordchance.vuturevx.com/e/8yec8i3tszsqxtg/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://tabbforum.us1.list-manage.com/track/click?u=1c95ec5ee0c655df377a1e099&id=538c0cb44a&e=8ecd99e4b6
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• Cybersecurity, understood in the capital markets as safeguarding access to client and enterprise 
communications and data, is the responsibility of all employees. However, Chief Information Security 
Officers (CISOs), chief risk officers, and other top security professionals are charged with tackling 
cyber risk head-on. Their functions have assumed strategic importance given the brazenness of 
cybercriminals, the tools at their disposal, and the vast amount of money at stake. 

• Prominent cyber risks include the loss of sensitive data through missing or inadequate multifactor 
authentication, the vulnerability of API ecosystems behind digital transformation, and weaknesses 
exposed through Software-as-a-Service-based (cloud) deployments. Third-party and fourth-party risks 
are challenging for financial services firms to manage. Risks across all categories are amplified 
through adversarial artificial intelligence tools by organized crime. 

• Already through 2024, 65% of financial institutions worldwide have reported cyber-attacks. In 2023, 
the number of data compromises in the financial services industry in the U.S. reached 744, up from 
138 in 2020. Compromises included generalized data breaches and the exposure and leakage of 
private data. Losses per data breach, at an average of US$5.9 million, exceeded those for non-financial 
services organizations by 28%, per Statista. 

• Recent Incidents in the Capital Markets 

• Cybercriminals have increased their assaults on banking and trading operations over the past year. To 
date, capital markets participants have skirted disaster. 

• ICBC; In November 2023, an attack claimed by the Russia-linked LockBit cybercrime gang breached 
the extensive cyber-defenses of Industrial & Commercial Bank of China Ltd (ICBC), disrupting trading 
in the US$26 billion U.S. Treasury market. BNY Mellon loaned ICBC, the world’s largest lender by 
assets, US$9 billion to stabilize the trading ecosystem. In the days following, market participants were 
extremely hesitant to trade with ICBC and to reconnect their computer networks to ICBC’s U.S. unit. 

• ION Group 

• In February 2023, ION’s proprietary derivative trading software Fidessa was subject to a cyberattack 
that resulted in no trading losses but required major U.S. users, such as Citigroup, Bank of America, 
and Morgan Stanley, to scrutinize their trading and cybersecurity protocols. 

• EquiLend; A February 2023 cyber-attack on EquiLend, the securities lending marketplace and utility, 
disrupted important securities funding cycles, even though no financial losses occurred. EquiLend, 
partly owned by some of the biggest banks, is the primary platform for traders seeking to borrow 
shares, a key step in short bets or trades that benefit from falling prices. 

• Regulatory Actions Addressing Cyber Issues Across Capital Markets; Regulators on both sides of the 
Atlantic demand transparency and prompt reporting of cyber-related incidents, aiming to safeguard 
firms and hem in systemic risk. 

• The U.S.: SEC Campaigns; The SEC continues to overhaul cybersecurity, cyber-incident reporting, and 
privacy controls for industry registrants, broker-dealers, asset managers, and hedge funds. In July 
2023, the Commission adopted final rules that will require public companies to disclose cybersecurity 
incidents promptly and (on an annual basis) material information regarding their cybersecurity risk 
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management, strategy, and governance policies. New Rule 10, new Form SCIR, and related 
cybersecurity requirements for so-called market entities (such as broker-dealers, FINRA, exchanges, 
and clearing agencies) are being put in place to support the fair, orderly, and efficient operations of 
U.S. securities operations. 

• EU and the U.K.: ESMA and EMIR Refit; The ESMA (ESMA), the EU’s financial markets regulator and 
supervisor, is recasting its Union Strategic Supervisory Priorities (USSPs) to focus on cyber risk and 
digital resilience alongside environmental, social, and corporate governance disclosures. 

• The new USSP will come into force in 2025, at the same time as the Digital Operational Resilience Act. 
This timeline is intended to give sufficient runway to supervisors and firms in Member States to 
comply with new regulatory requirements. With this new priority, EU supervisors will put greater 
emphasis on reinforcing firms’ information and communications technology around cyber risk 
management through close monitoring and supervision. The aim is to keep pace with market and 
technological developments and track any attacks or disruptions and their contagion effects across 
firms and markets. 

• Conclusion; Some of the world’s most sophisticated banking and trading entities have come under 
attack from cyber-criminals. Today, hackers and fraudsters are expanding efforts to breach existing 
defenses and identify new entry points. 

• Thwarting efforts in the early stages has become mission-critical for firms. As a first step, they need 
to reinforce the security of cloud-based applications and APIs while practicing better security hygiene 
in-house. In the long term, enterprises must elevate the roles of the CISO and chief risk officer in line 
with the strategic importance of their functions. 

ESAs finalise second set of technical standards and guidelines under DORA; On 17 July, the ESAs published 
the final reports for the second collection of policy materials under DORA.  

• These are the:  

• (i) final report on draft RTS and ITS on the content, format, templates and timelines for reporting major 
ICT-related incidents and significant cyber threats under Article 20 DORA;  

• (ii) final report on draft RTS on the harmonisation of conditions enabling the conduct of the oversight 
activities under Article 41(1)(c) DORA;  

• iii) final report on draft RTS on the harmonisation of conditions enabling the conduct of the oversight 
activities under Article 41(1)(a), (b) and (d) of DORA;  

• (iv) final report on draft RTS specifying elements related to threat-led penetration tests under Article 
26(11) DORA; (v) final report on joint guidelines on the estimation of aggregated annual costs and 
losses caused by major ICT-related incidents under Article 11(11) DORA; and  

• (vi) final report on joint guidelines on the oversight co-operation and information exchange between 
the ESAs and the competent authorities under Article 32(7) DORA.  

• The final draft technical standards have been submitted to the EC for adoption. The expected date of 
application of the technical standards and guidelines is 17 January 2025, which is the date from which 
DORA applies directly across all EU member states. The ESAs advise that the remaining RTS on 
subcontracting will be published in due course. 

• Press release → 

• Final report – RTS, ITS, Article 20 → 

• Final report – RTS, Article 41(1)(c) → 

• Final report – RTS, Article 41(1)(a), (b), (d) → 

• Final report – RTS, Article 26(11) → 

• Final report – Guidelines, Article 11(11) → 

• Final report – Guidelines, Article 32(7) → 

The EBA Consults on Criteria to Assess the Materiality of CVA Risk Exposures Arising from Securities 
Financing Transactions;  The EBA released a consultation on July 8, 2024, proposing draft Regulatory 

https://comms.aoshearman.com/e/lxko6mr7loyo5zg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/lxko6mr7loyo5zg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f6d341d14-0c54-44ff-a849-21561baee157%2fJC+2024-33+-+Final+report+on+the+draft+RTS+and+ITS+on+incident+reporting.pdf&checksum=317C543A
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f619a6c58-6044-41b3-a841-06b01863020b%2fJC+2024+54+-+Final+Report+RTS+on+JET.pdf&checksum=16EAE4D6
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f30e5ef75-b0a5-4ab0-8ce6-36c619c5e093%2fJC+2024-35+-+Final+report+on+RTS+on+harmonisation+of+conditions+for+OVS+conduct.pdf&checksum=615B728D
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f427a52cf-5772-4b69-8eb5-d121c90c470a%2fJC+2024-29+-+Final+report_DORA+RTS+on+TLPT.pdf&checksum=C90BE1EF
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f48958acb-1c6d-40f0-9784-961713759972%2fJC+2024-34+-+Final+report+GL+on+costs+and+losses.pdf&checksum=9EC03BDD
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2fe0701aa1-d1a5-4996-8b30-5a933d15058e%2fJC+2024-36+-+Final+report+on+GL+on+oversight+cooperation.pdf&checksum=889D82EE
https://www.linkedin.com/comm/pulse/eba-consults-criteria-assess-materiality-cva-risk-exposures-arising-7ddmf?lipi=urn%3Ali%3Apage%3Aemail_email_series_follow_newsletter_01%3B7NfptnJsRAGMF93brTMe%2FA%3D%3D&midToken=AQEAwSQXLGAT0w&midSig=01-3O5fssgUrk1&trk=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_&trkEmail=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_-null-17bxfx~lyzlq4cn~rh-null-null&eid=17bxfx-lyzlq4cn-rh&otpToken=MTUwNzE5ZTgxMjJlY2RjMWJlMmYwMmU4NDcxNmU2YjQ4N2M2ZDA0MzliYTc4NTZkNzljMjA0Njg0YTU4NTVmNmY1ZGZkNWI0NDhlOGRmODc1MGZkZTY4YjQ3YTJlYTdjMzNjZmNkNjcxZDM4YTZjNWRlYzUsMSwx
https://www.linkedin.com/comm/pulse/eba-consults-criteria-assess-materiality-cva-risk-exposures-arising-7ddmf?lipi=urn%3Ali%3Apage%3Aemail_email_series_follow_newsletter_01%3B7NfptnJsRAGMF93brTMe%2FA%3D%3D&midToken=AQEAwSQXLGAT0w&midSig=01-3O5fssgUrk1&trk=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_&trkEmail=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_-null-17bxfx~lyzlq4cn~rh-null-null&eid=17bxfx-lyzlq4cn-rh&otpToken=MTUwNzE5ZTgxMjJlY2RjMWJlMmYwMmU4NDcxNmU2YjQ4N2M2ZDA0MzliYTc4NTZkNzljMjA0Njg0YTU4NTVmNmY1ZGZkNWI0NDhlOGRmODc1MGZkZTY4YjQ3YTJlYTdjMzNjZmNkNjcxZDM4YTZjNWRlYzUsMSwx
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Technical Standards for assessing the credit valuation adjustment (CVA) risk of securities financing 
transactions under the Capital Requirements Regulation (CRR). Comments should be submitted by October 
8, 2024. 

• The EBA's draft RTS aims to standardize the assessment of CVA risk exposures from fair-valued SFTs, 
ensuring a level playing field across EU institutions while balancing regulatory rigor with operational 
feasibility. 

• Institutions must include CVA risk exposures from fair-valued SFTs in their own funds requirements if 
deemed material. The materiality assessment will utilize a quantitative approach, focusing on a ratio 
that compares the CVA risk of fair-valued SFTs to the total CVA risk of transactions covered by the 
own funds ‘requirements. 

• The draft RTS suggests setting a materiality threshold in the range of 1% to 5%. Institutions are 
required to perform quarterly assessments to determine if CVA risk exposures from SFTs meet or 
exceed this threshold. If the threshold is exceeded in any of the last four quarters, these exposures are 
considered material and must be included in the capital requirements. 

• To ensure consistency, the assessment frequency aligns with the quarterly reporting cycle of own 
funds requirements. This approach minimizes frequent changes and cliff effects in the 
inclusion/exclusion of fair-valued SFTs in CVA capital requirements.  

•  Consultation Paper on draft RTS on CVA risk of SFTs.pdf (europa.eu)  

ESAs to establish EU systemic cyber incident coordination framework; Following the ESRB’s 
recommendation that the ESA’s establish a pan-EU systemic cyber incident coordination framework (EU-
SCICF) by building on the role under DORA, on 17 July, the ESAs announced that they will begin setting up the 
system.  

• The EU-SCICF will enable an effective financial sector response to a cyber incident presenting financial 
stability risks by enhancing the coordination among financial authorities and other relevant bodies in 
the EU, as well as with key actors at international level. In addition to national authorities, the EU-SCICF 
will comprise the ESAs, the ECB, the EC, ENISA, the SRB and the ESRB.  

• The participating members will be alerted and will share information on potential systemic cyber 
incidents or threats. When a systemic risk materialises, the EU-SCICF will serve as forum for relevant 
authorities to communicate and coordinate on any needed action and on the use of tools to counter 
the crisis from a macroprudential perspective. 

• Press release → 

• One-page explainer → 

S&S Webinar; In light of the recent CrowdStrike outage that impacted businesses globally, we're hosting a 
timely webinar "Lessons from the CrowdStrike outage: Legal strategies for recourse and future resilience". 
This event is designed to equip you with the legal knowledge and strategies to navigate the complexities of 
such disruptions. We will be covering the following key points: 

• Potential claims against suppliers – Exploring the legal framework surrounding contracts, breaches 
of warranty, Service Level Agreement (SLA) breaches, limitations, exclusions, and termination rights. 

• Facing potential claims - Contract breaches, SLA breaches, claims for damages, loss of asset value, 
personal data claims, tortious claims, and potential defences. 

• Insurance considerations – Discussion on policy coverage nuances for software defects versus 
cyberattacks, assessing business interruption claims, subrogation opportunities, and understanding 
policy limits and exclusions. 

• Digital Business concerns – A comprehensive look at incident reporting and compliance, software and 
system resilience, and legal considerations in vendor management.  

https://www.eba.europa.eu/sites/default/files/2024-07/d3e00bbe-e4dd-49fe-82b4-e87ef1d6e112/Consultation%20Paper%20on%20draft%20RTS%20on%20CVA%20risk%20of%20SFTs.pdf
http://europa.eu/
https://www.eba.europa.eu/sites/default/files/2024-07/d3e00bbe-e4dd-49fe-82b4-e87ef1d6e112/Consultation%20Paper%20on%20draft%20RTS%20on%20CVA%20risk%20of%20SFTs.pdf
https://comms.aoshearman.com/e/fxkegwljwvvhdg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/xueln8ujaypyxa/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://sites-simmons-simmons.vuturevx.com/e/7kgxayjjkreja/82bea7e5-dc29-4fb0-9035-993c0881991b
https://sites-simmons-simmons.vuturevx.com/e/7kgxayjjkreja/82bea7e5-dc29-4fb0-9035-993c0881991b
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• This 30-minute webinar promises to be an insightful session, offering valuable lessons and strategies 
to safeguard your business against future technological threats  

• Date Wednesday 24 July Time 2 - 2.30pm BST Location Online 

Tech outage cut OTC swaps trading by over 50% ; Trading of over-the-counter interest rate derivatives fell 
by more than 50% last Friday due to a global tech outage caused by a faulty update from cybersecurity firm 
CrowdStrike. The disruption affected two major interdealer broker pricing feeds, leading to significantly 
reduced trading activity in sterling, euro, and US dollar interest rate swap markets. Risk  

Tech outage disrupts rates trading Rates trading faced significant disruptions on Friday due to a faulty 
software update from cybersecurity firm CrowdStrike, which took down Tullett Prebon and Icap's 
interdealer pricing feeds. This led to widened bid-offer spreads and halted trading for many interest rate 
products. Traders also reported disruptions to the London Stock Exchange Group's FX pricing feeds and 
LCH and Singapore Exchange post-trade services. Risk  

Trading venues affected by global tech outage The London Stock Exchange's regulatory news service and 
reach announcements were affected by the global technology outage related to a software update at 
Microsoft. Several trading venues also experienced issues as exchanges first noticed issues with their 
CCPs, but noted trading had been minimally affected. The Trade   

• Rates trading was disrupted today (July 19) after dealers lost access to data feeds used to price swaps 
amid the widespread tech outages caused by a faulty software update from cybersecurity firm 
CrowdStrike.  

• Tullett Prebon and Icap’s interdealer pricing feeds for interest rate products were offline for much of 
the day. Dealers that rely on this data to price trades widened their bid/offer spreads and ceased 
publishing live curves for most rates instruments. “The main thing we noted this morning was that 
Icap was down,” says a London-based rates trader at a large global investment firm. “A number of 
banks mark their curves off Icap, so they weren’t comfortable pricing swaps and cash.” The problems 
were compounded when Tullett’s pricing feeds for cash and derivatives products also went down. 
“Two of the main brokers have been affected, so our market is almost non-existent,” says a sterling 
rates trader at a large US bank.  

• A swaptions head at a second large dealer was expecting heavy trading after the European Central 
Bank’s decision to hold rates steady yesterday, but says the market practically ground to a halt 
following the outage. “Broker screens are down, and nothing is trading pretty much. I think most banks 
are probably not publishing a live curve for most instruments,” he says, adding: “It’s pretty big.”  

• A senior markets source at a European bank says the outage caused some dealers to misprice rates 
trades in early trading. Those dealers quoted wider bid/offer spreads for the rest of the day, while 
banks that source pricing data from other providers also widened their quotes in response to the 
disruptions. The sterling rates trader says it was a good thing there were no big corporates issuing 
bonds today as dealers would have found it difficult to pre-hedge issuance without moving the market 
significantly. “Liquidity is worse than between Christmas and New Year,” the trader says. The UK’s 
Debt Management Office was forced to delay a tender for its Treasury bills, which was originally due 
to close at 11am UK time, until 2.30pm. The DMO blamed the delay on “ongoing technical issues 
affecting financial markets”.  

• Tullett and Icap – both owned by TP Icap Group – provide interdealer pricing streams for government 
bonds and interest rate derivatives, which dealers use as a reference for their own quotes. At 
publication time, it was unclear whether the pricing feeds were back online. TP Icap did not respond 
to a request for comment by press time. Pricing feeds from rival interdealer brokers BGC and Tradition 
were unaffected by the outage.  

• Quick fix Traders also reported disruptions to London Stock Exchange Group’s foreign exchange 
pricing feeds and post-trade services provided by LCH and Singapore Exchange. In the FX markets, 
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some banks had problems executing trades, while others widened electronic prices in response to a 
reduction in liquidity.  

• LSEG’s FX market data service, which provides spot and forward prices, was affected by the outage, 
though the issues were resolved by afternoon time in the UK. A buy-side trader says some key 
interbank trading venues were unable to stream live prices during the UK morning, which caused 
volumes to drop around 20% and spreads to widen in both FX spot and forwards.  

• Meanwhile, LSEG’s FX benchmark service, WMR, did not publish hourly fixes until midday, which 
delayed some orders being filled but did not prevent the acceptance of new orders or the hedging of 
fixing risk. By the UK afternoon, both volumes and spreads were back in line with monthly averages as 
WMR came back online, and all 4pm benchmark orders traded as per usual.  

• Settlement disruptions 

• At SGX, trading of securities and derivatives products continued as normal, though clearing, 
settlement and depository services were disrupted. A spokesperson for SGX says the majority of 
trades successfully settled by end-of-day in Asia, with a limited number rolled over for settlement on 
Monday. “Internet-dependent services including SGX’s price feed web service was also affected 
momentarily, but prices were supplied to members and the public via news and other websites. The 
service has since been recovered successfully,” says the spokesperson.  

• LSEG-owned LCH – which clears government bond, repo and derivatives products – also suffered 
some minor disruptions but the issues were resolved quickly. Futures exchanges appear to have been 
largely unaffected by the outages, though volumes were muted at around 70% of recent averages and 
bid/offers widened to one-and-a-half to two times their normal levels.  

• A CME Group spokesperson says its markets remained fully operational, while a spokesperson for 
Eurex did not respond to a request for comment in time for publication 

CrowdStrike Warns of Hacking Threat as Outage Persists; Roughly 8.5 million users of Microsoft Windows 
devices were affected; The CrowdStrike glitch that caused outages for millions of users of Microsoft 
Windows devices last week continued to roil industries and snarl global air travel. Around 8.5 million devices 
were affected by the outage, CrowdStrike said in a statement, adding that it had brought a significant 
number back online. Warning customers that bad actors were trying to exploit the event; the company said 
it had identified a malicious file being sent around by hackers posing as a 'quick fix' to the problem. A file 
named "crowdstrike-hotfix.zip" was being distributed that included malware enabling hackers to remotely 
control or monitor a user's device, CrowdStrike said in a blog post. /jlne.ws/3SjkJje 

CrowdStrike CEO called to testify to Congress over cybersecurity's firm role in global tech outage; U.S. 
House leaders are calling on CrowdStrike CEO George Kurtz to testify to Congress about the cybersecurity 
company's role in sparking the widespread tech outage that grounded flights, knocked banks and hospital 
systems offline and affected services around the world. CrowdStrike said this week a "significant number" 
of the millions of computers that crashed on Friday, causing global disruptions, are back in operation as its 
customers and regulators await a more detailed explanation of what went wrong. Republicans who lead 
the House Homeland Security committee said Monday they want those answers soon. "While we 
appreciate CrowdStrike's response and coordination with stakeholders, we cannot ignore the magnitude of 
this incident, which some have claimed is the largest IT outage in history," said a letter to Kurtz from Rep. 
Mark E. Green of Tennessee and Rep. Andrew Garbarino of New York. They added that Americans "deserve 
to know in detail how this incident happened and the mitigation steps CrowdStrike is taking." 
/jlne.ws/3LFryb2 

Digital paralysis shows the dangers of e-globalisation; Rather than anything more malicious, the trigger for 
the cyber failure seems to have been a prosaic software update; The warp-speed digitalisation of our 
economies and societies has brought immense benefits. But it has also created huge vulnerabilities as 
today's global outage demonstrated. For too long, governments and companies have acted on the 
assumption that cyber resilience is important but not urgent. The scale of this most recent digital failure - 
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"the largest IT outage in history", according to one security analyst - may help shift those considerations 
into the urgent bucket. /jlne.ws/4f8TIJ7 

Global IT outage could take weeks to resolve, experts warn; Botched update by security software maker 
CrowdStrike has left companies struggling to recover Many businesses will probably take days or even 
weeks to recover fully from Friday's unprecedented computing outage, IT experts have warned, after a 
faulty software update from the company they trusted to secure their systems caused massive global 
disruption. CrowdStrike, one of the world's largest security vendors, blamed an update to its Falcon 
software for a bug that broke 8.5mn Windows PCs and servers, grounding planes, postponing hospital 
appointments and taking broadcasters off air around the world. "We currently estimate that CrowdStrike's 
update affected 8.5mn Windows devices, or less than 1 per cent of all Windows machines," Microsoft said 
on Saturday in a blogpost. "While the percentage was small, the broad economic and societal impacts 
reflect the use of CrowdStrike by enterprises that run many critical services." /jlne.ws/3YiLPLr 

CrowdStrike's Global Outage Doesn't Have to Be a Recurring Nightmare; Widespread catastrophic failure is 
inevitable when companies are so reliant on just a few dominant cloud vendors. One of the most disturbing 
things about Friday's devastating global outage of IT systems is how routine such ruinous events have 
become. In the last few years, similar glitches from companies like Amazon.com Inc. have temporarily shut 
down systems across the globe, and this latest issue comes as a result of a botched software update from 
cyber security firm CrowdStrike Holdings Inc., whose link to mega customer Microsoft Corp. has led to 
worldwide problems - including chaos in airports, stock exchanges and hospitals, though a fix has now 
been deployed. /jlne.ws/3zRVcr6 

G-Sibs list cybersecurity as top concern Information security is the top concern for global systemically 
important banks, according to Risk's Top 10 Op Risks poll. An increase in high-profile cybersecurity 
breaches has pushed banks to reassess their risk measurement and mitigation practices, with many 
expanding their risk teams, hiring new vendors and making decisions over key risk indicators.  Risk  

 

Carbon Emissions, Green finance, ESG & Disclosures 

Summer ESG Developments; As anticipated, election fever reached peak levels earlier this month in both 
the UK and France with varying results: one decisive and the other less so. While the clouds of a hung 
parliament loom large over Paris as the city prepares to host the 2024 Summer Olympics later this week, 
across the water in the UK, the electoral sentiment was more definitive. In fact, buoyed by their overwhelming 
victory at the polls, the new UK Labour government has hit the ground running, announcing a suite of Bills 
with relevance to the ESG agenda (see our UK section below). 

• It appears that UK regulators have also been energised by these winds of change which mark an end 
to a period of political limbo, with the UK Financial Conduct Authority (FCA) publishing new UK listing 
rules (tune in to our upcoming webinar on the key updates) and the Financial Reporting Council 
(FRC) announcing significant changes to the UK Stewardship Code. This will include a formal public 
consultation on the content of the Code later this year and changes designed to significantly reduce 
the reporting burden (effective immediately). Read our recent client note on this here. We will be 
following up with further detail on these changes, so watch this space.  

• It is not just in Europe where politics and sustainability have crossed paths. This month saw the 
conclusion of China’s third plenum, a meeting that takes place every five years, where the Central 
Committee of the Chinese Communist Party (CCP) makes decisions that guide policymakers in the 
coming years. This plenum communique urges officials to “make concerted efforts to cut carbon 
emissions” and “actively respond to climate change”. Notably, it was the first time that a CCP plenum 
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document has mentioned carbon emissions reductions. It will be interesting to watch how China's 
policymakers respond to this positioning of climate and carbon in the future. 

Global Developments 

1. ICMA update new criteria and further guidelines to support the Green, Social, Sustainability, and 
Sustainability-Linked Bond Principles (multi-sector);  On 25 June, the International Capital Market 
Association introduced new criteria and further guidelines to support the Green, Social, Sustainability, 
and Sustainability-Linked Bond (SLB) Principles (the Principles).  

• Key details: In particular, the new materials and guidance include: 
o amended guidelines applicable to “Green Enabling Projects”: the document targets those 

projects that, while not explicitly green themselves, facilitate the implementation or 
development of a Green Project; and 

o amended guidelines for Sustainability-Linked Loans financing Bonds (SLLBs): these 
additions have been developed in collaboration with the Loan Market Association (LMA) and 
aim to improve the transparency and credibility of the SLLB market. 

• Additional updates and guidance on the Principles include: 
o 2024 update of the SLB Principles: this amendment clarifies KPI selection, ensuring KPIs 

align with the issuer’s sustainability strategy; 
o updates to the SLB KPIs Registry: this amendment adds KPIs related to environmental 

matters like biodiversity, the circular economy, water management, additional KPIs for 
sovereign issuers; and 

o 2024 edition of the Guidance Handbook: the document now incorporates two new questions 
about the newly published materials, refers to the new SLB disclosure data checklist, and 
recommendations for disclosing intermediate targets along with long-term goals, even if not 
stated as an SPT. 

o Additionally, ICMA has also published a new Annex in the Handbook – Harmonised 
Framework for Impact Reporting: it highlights processes for identifying environmental and 
social risks associated with eligible project categories for green bonds. 

2. IIGCC publishes the Net Zero Investment Framework 2.0 (asset owners and asset managers); On 24 June, 
the Institutional Investors Group on Climate Change (IIGCC) published the second iteration of the Net Zero 
Investment Framework (NZIF 2.0), the most widely used resource by investors to develop their individual 
net zero strategies and transition plans. The NZIF 2.0 is a voluntary guide that is designed to be 
implemented at an organisational level and can be applied flexibly at fund or asset class level. 

• The NZIF 2.0 embeds requirements within the TCFD and ISSB frameworks and is designed to be 
used in conjunction with supplementary guidance and materials. 

• Key details: Some key updates to NZIF 2.0 are outlined below. 

• Financed emissions: “Portfolio Decarbonisation Reference Targets” have now been repositioned as 
“Objectives” rather than “Targets” to better support the intended purpose of “financing reduced 
emissions” rather than “reducing financed emissions”. 

• Asset class and thematic guidance: There is new guidance for Sovereign Bonds, Real Estate, and 
Private Debt, in addition to the inclusion of guidance published after the NZIF launched in 2021 for 
Infrastructure and Private Equity. 

• Other additions:  There are new emissions performance criterion for listed equities and corporate 
fixed income, and new certificate deposits guidance to support net zero cash management. Best 
practices shared by investors, collected from three years of implementation 
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• Next steps: The NZIF 2.0 is considered a living document so further iterations of supplementary 
guidance can be expected. The IIGCC’s future workplan also includes guidance around investment 
themes including nature, emerging markets, just transition and index investing. 

3. Round-up of developments highlighting global momentum on nature-related global initiatives (multi-
sector); As the market gets to grips with climate-related disclosures, we’re seeing continued and increasing 
developments around nature-related disclosures. 

• This month the Taskforce on Nature-related Financial Disclosures (TNFD) published finalised 
guidance for financial institutions, providing disclosure metrics for banks, re/insurance companies, 
asset managers and owners, and development finance institutions and sector guidance for eight real 
economy sectors, along with additional guidance on value chains, detailing how organisations can 
analyse their upstream and downstream value chain activities. TNFD also published five further 
guidance documents that are open for consultation (see our consultation section below). To help 
navigate these developments and more, check out our own TNFD & TCFD: Checklist & Delta Review 
tool! 

• The Science Based Targets Network (SBTN) has published new and updated technical guidance and 
resources for companies to set science-based targets for nature. This includes a new target-setting 
guide breaking down five key steps to the target setting process: assess, prioritise, set targets, act 
and track and a Corporate Manual for setting science-based targets for nature. SBTN will publish 
outcomes of its pilot of the guidance in September. 

• On 26 June, the Principles for Responsible Investment (PRI) launched “Spring” a new initiative to help 
investors target key corporations to halt or reverse nature loss by 2030. A coalition of 200 investors 
managing a combined $15trn in assets will focus on engaging with 40 key companies as well as an 
additional 20 focus companies to drive better corporate practices and political engagement on 
nature-related risks. 

4. Network for Greening the Financial System resources on climate and nature (financial institutions);  Over 
the last month, Network for Greening the Financial System (NGFS), a network of 114 central banks and 
financial supervisors, published a selection of guides and reports on nature and climate. 

• Key details: 

• On 19 June, NGFS published the second edition of its guide on climate-related disclosure for central 
banks. The revised guide is organised around the four Task Force on Climate-Related Financial 
Disclosures (TCFD) pillars, providing additional guidance for central banks. It distinguishes between 
foundational (referred to as "baseline") and complementary (referred to as "building block") 
disclosure recommendations, acknowledging there is no one-size-fits-all solution. It provides 
additional support on disclosing internal operations, as well as covering disclosure on institutional 
functions (that is, monetary policy, supervision and financial stability). 

• NGFS also published on 2 July a conceptual framework on nature-related financial risk for central 
banks and supervisors. The Framework offers a principle-based risk assessment to help 
operationalise incorporation of nature-related financial risks and does reference the TNFD 
framework. 

• On 2 July, NGFS published a report on the emerging trend of nature-related litigation. The report 
identifies categories of cases brought against corporates and financial institutions, including 
corporate sustainability due diligence legislation cases, tort, shareholder rights and anti-money 
laundering. These trends will continue to evolve as jurisdictions introduce new laws creating nature-
related obligations, including the EU Corporate Sustainability Due Diligence Directive (EU CSDDD) 
and Deforestation Regulation (see our client note). The report highlights the substantial financial 
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risks including legal costs, damages, fines, and increased insurance premiums. Even where cases 
fail, there can be “spillover effects” to entire sectors and to financial services. 

European Developments 

5. ESAs joint opinion on SFDR outcomes (asset management);  On 18 June, ESMA, the EBA and EIOPA 
(together, the European Supervisory Authorities or ESAs) published a joint opinion “On the assessment of 
the Sustainable Finance Disclosure Regulation (SFDR)” (Opinion), calling for a sustainable finance 
framework that caters for both green transition and enhanced consumer protection whilst taking into 
account lessons learned from how the SFDR is currently functioning.  

• Notably this month, the Autorité des Marchés Financiers (AMF) published findings of supervisory 
actions on sustainable finance, including outcomes of SFDR “SPOT” inspections. One of the main 
findings being that none of the asset managers investigated fully complied with the regulatory 
requirements under SFDR in their disclosures.  

• Key details: The Opinion explores the merits of introducing two voluntary product categories for 
financial products, "sustainable" and "transition”, with each category having a clear objective and 
criteria to reduce greenwashing risks. It also includes recommendations around simplifying the 
presentation of the disclosures for investors, improving definitions such as what comprises 
“sustainable investments” and the need to conduct consumer testing before proposals to review 
SFDR are put forward. The ESAs make nine further recommendations which are set out in detail in 
our client note. 

• Our view: While the Opinion is not legally binding on any entity, it provides plenty of content for the 
Commission to ponder on as it considers next steps in its review of SFDR, though it remains to be 
seen whether the Commission will take up these recommendations. Timing on any next steps 
remains unclear at this stage and will be confirmed by the Commission in due course. 

6. EFRAG and TNFD publishes correspondence mapping between ESRS and TNFD (multi- sector); On 
20 June, the Taskforce on Nature-related Financial Disclosures (TNFD) and European Financial 
Reporting Advisory Group (EFRAG) jointly published correspondence, mapping the commonalities 
between the European Sustainability Reporting Standards (ESRS) and the TNFD framework. 

• Key details: The correspondence highlights that there is a strong consistency between the TNFD and 
the ESRS related disclosure metrics, including in the areas outlined below. 

• Concepts and definitions: both the TNFD and ESRS recommend disclosures on nature-related 
impacts, risks and opportunities as well as dependencies on nature (where risks are material). 

• Approach to materiality: the ESRS adopt a double materiality approach, whilst TNFD enables the use 
of different materiality approaches. 

• LEAP approach: the TNFD developed the LEAP (Locate-Evaluate-Access-Prepare) approach for firms 
to identify and assess their nature-related issues. The ESRS specify that companies may conduct 
their materiality assessment on the sustainability constituents of pollution, water, biodiversity and 
ecosystems, and circular economy using the LEAP approach, although this step is voluntary under 
the ESRS. 

• Reporting pillars: both the TNFD framework and ESRS are organised around the four TCFD 
disclosure pillars (i.e., governance, metrics and targets, strategy and risk management), now also 
incorporated into the ISSB’s IFRS Standards. 

• Next steps: EFRAG and the TNFD intend to develop guidance and tools to support the disclosure of 
nature-related information, although no specific deadlines are mentioned. 

 UK Developments  

https://sites-simmons-simmons.vuturevx.com/e/akgcoik6ar8o3g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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7. King’s Speech announces key Bills to be introduced by the UK Government (multi-sector); On 17 July, 
the King’s Speech and the accompanying background briefing notes set out the new Government’s 
legislative agenda and plan to introduce forty new Bills. Outlined below are those of relevance to the 
UK sustainability agenda. 

• Key details: 

• Great British Energy Bill: A new publicly owned clean power company will be created. It will be 
headquartered in Scotland and aim to help accelerate investment in renewable energy, such as 
offshore wind. 

• National Wealth Fund (NWF) Bill: A new fund will be set up to invest £7.3bn over five years in 
infrastructure and clean energy, with the goal of deploying public capital to unlock private 
investment. It aims to align the existing strategy of the UK Infrastructure Bank and British Business 
Bank under the new NWF. 

• Sustainable Aviation Fuel (SAF) Bill: The Government will mandate the supply of SAF in the UK by 
obliging suppliers to have at least 10 % SAF in their fuel mix supplied to airlines. The Bill also 
introduces a revenue certainty mechanism for SAF producers who are looking to invest in new plants 
in the UK. 

• Planning and Infrastructure Bill: The Bill aims to accelerate house building and infrastructure delivery 
by speeding up and streamlining planning processes and increasing local planning authorities’ 
capacity. Notably, the Bill also includes mention of using developments to fund nature recovery. 

• Water (Special Measures) Bill: The Bill aims to strengthen regulation of the water sector, giving 
regulator new powers to ban the payment of bonuses if environmental standards are not met, and 
increase accountability for water executives. This includes personal criminal liability for executives 
for lawbreaking. 

• The Crown Estate Bill: The Crown Estate will be modernised to enable the body to borrow, widen 
existing investment powers, changing the source of funding for expenses, and increase the 
maximum number of commissioners. 

• Audit Reform and Corporate Governance Bill: Changes to the audit, corporate report and corporate 
governance regimes had been proposed by the previous Government following a series of high-
profile collapses of large corporates. However, work on these changes had been halted following 
concerns about the increasing reporting burden facing companies. We assume that the changes to 
be introduced by the draft Bill will be based largely on the proposals included in the previous 
Government’s white paper. You can read our summary of the proposals included in the white paper 
here. 

6. FCA guidance on notifications under SDR regime (asset management); On 1 July, the FCA added a 
new section to its webpage, “Sustainability disclosure and labelling regime”. The section, relevant for 
funds using (or intending to use) a label under the Sustainability Disclosure Requirements (SDR) 
regime, sets out how firms should notify it when a fund is using an investment label and how to apply 
to make associated changes to the fund’s name, investment aims or policy. For more information on 
the SDR, see our client note here. When using an investment label, firms should notify the FCA using 
the form on Connect, its online notification and applications system. 

• What steps a firm should take will depend on whether the fund is: 
o an authorised fund considered to meet the label criteria without changes; 
o an authorised fund considered to require changes; 
o a new fund considered to meet the label criteria; or 
o an in-scope unauthorised AIF. 

• Next steps: Investment labels can be displayed from 31 July, while firms must meet the naming and 
marketing rules from 2 December. 

https://sites-simmons-simmons.vuturevx.com/e/kyu67ujndifpzvg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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Middle East And Africa Developments 

8. SFWG launches Principles for Sustainability-Related Disclosures for Reporting Entities (multi-sector); 
On 14 June, the UAE Sustainable Finance Working Group (SFWG) introduced the 'Principles for 
Sustainability-Related Disclosures for Reporting Entities' (the Disclosure Principles). The Disclosure 
Principles serve as a declaration of common understanding among the UAE SFWG members of the 
minimum expectations in this area, within their respective jurisdictions, to ensure the development and 
implementation of disclosure frameworks in line with these principles. The Disclosure Principles build 
on previous initiatives, like the 'Principles for the Effective Management of Climate-Related Financial 
Risks' from 2023. 

• Key details: The Disclosure Principles outline four core principles for reporting entities: 
o Implementing appropriate policies, procedures and systems: Reporting entities should 

establish internal systems to monitor and report material sustainability-related risks, 
addressing data gaps within their data governance framework. They should ensure timely 
delivery of data and analysis to the board of directors and senior management for informed 
decision-making, and issue timely public reports containing data and sustainability-related 
information. 

o Considering key factors when disclosing climate-related risks and opportunities: Within 
disclosures, reporting entities should consider factors such as: transparency, materiality, 
consistency and comparability, verification and assurance and continual review and 
improvement. 

o Ensuring disclosures accurately represent the entity's operations: Disclosures should cover 
the reporting entities: governance, strategy, risk management, metrics and targets. 

o Enhancing transparency and quality of sustainability-related disclosure: For product-level 
disclosures, market participants should address the following elements: labelling and 
classification, objectives disclosure, strategies disclosure, risk disclosure, marketing 
materials and monitoring and reporting. 

• Next steps: The UAE SFWG member authorities are now expected to officially release the principles 
for licensed financial institutions to encourage adoption. 

Americas Developments 

3. Canada amends its Competition Act with new green provisions (multi-sector); On 20 June, Canada 
gave Royal Assent to Bill C-59, amending the Canadian Competition Act (the Act), which includes a 
flurry of new provisions, notably including a prohibition on greenwashing. 

• Key details: The Act introduces a stand-alone prohibition on greenwashing. It prohibits “statements, 
warranties or guarantees” of a product’s benefits or benefits of a business or business activity for 
“protecting or restoring the environment or mitigating the environmental, social and ecological causes 
or effects of climate change” that are not based on an “adequate and proper test” or “adequate and 
proper substantiation in accordance with internationally recognised methodology”. 

• In particular, the Act contains key enforcement measures, including fines up to CA$10 million 
(CA$15 million for subsequent orders); or three times the benefit derived from the misrepresentation, 
or if that cannot be reasonably determined, up to 3 percent of the corporation’s annual worldwide 
gross revenues. It also introduces a means by which private parties may be able to bring cases to 
the Competition Tribunal to enforce provisions of the Act from June 2025.  

 APAC Developments 
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4. Australia Sustainable Finance Roadmap (financial institutions); On 19 June, the Australian 
Government, as part of its wider Sustainable Finance Strategy, released the Sustainable Finance 
Roadmap (the Roadmap), setting out its goals for the implementation of key sustainable finance 
reforms. 

• Key details: The Roadmap sets out the Government’s sustainable priorities, which have been split into 
three pillars and focuses on the following: 

o Pillar 1: Improve transparency on climate and sustainability: This includes implementing 
mandatory climate-related financial disclosure requirements for large businesses and 
financial institutions; developing the Sustainable Finance Taxonomy; developing and 
publishing best practice guidance for the disclosure of transition plans by the end of 2025; 
and the development of sustainable investment product labels. 

o Pillar 2: Financial System Capabilities: Focusing on enhancing market supervision and 
enforcement; Identifying and responding to systemic financial risks; and enhancing 
sustainability related data challenges. 

o Pillar 3: Government leadership and engagement: Supported by initiatives such as issuing 
Australian sovereign green bonds. The first of which was issued on 4 June and was 
oversubscribed. The green bond programme is intended to help mobilise additional climate-
aligned capital and support the development of Australia’s broader sustainable finance 
markets, whilst reinforcing the commitment to climate, environmental and other 
sustainability-related goals. 

• Next steps: The Roadmap will likely result in a stream of policy activity for Australia in the year 
ahead. Certain initiatives will be subject to consultation. Meanwhile, firms (particularly those with 
global footprints) should monitor progress, as these priorities move through the legislative process 
and be prepared to have a say on the industry consultation coming up in the months ahead. 

5. New Zealand Sustainable Finance Taxonomy Recommendations published (multi-sector); On 3 July, 
the New Zealand Centre for Sustainable Finance (CSF) published Key Design Recommendations for 
developing a Sustainable Finance Taxonomy (NZ Taxonomy). The recommendations were prepared by 
an independent technical advisory group (ITAG), comprised of climate, iwi/Māori, academia, data and 
sustainable finance experts to assist in the framing of the NZ Taxonomy. 

• Key details: The NZ Taxonomy recommendations are based on five core guiding principles: 
o Credibility: the NZ Taxonomy needs to be transparent in its governance structure and 

content; 
o Usability: to be easily understood by a spectrum of different end users and promote data and 

metrics that are easy to report against. 
o Interoperability: as much as possible, it should align with international standards and best 

practices for the design of its structure, the components of the technical screening criteria 
(TSC) and do no significant harm. 

o Culture: establish and learn from cultures in which nature is not seen simply in monetary 
terms. Indigenous cultures and rights are a core principle underlying the entire NZ 
Taxonomy. Iwi and Māori leaders will be represented in all governance tiers, and indigenous 
views of nature will be integrated in the design of the TSC. 

o Prioritisation: regarding social objectives, the NZ Taxonomy should follow international 
convention by focusing initially on environmental objectives. Some taxonomies (e.g. Mexico) 
have sought to include social objectives, but they are considered at the entity level rather 
than at the activity level, which is not the current mandate or focus of the proposed NZ 
Taxonomy. Any expansion of the NZ Taxonomy to include social objectives could be further 
addressed in the next phase of its development process. 

• Next steps: The ITAG’s recommendations will be reviewed for the future phases of the NZ Taxonomy 
as it moves through the legislative process. 
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EU SUSTAINABLE FINANCE DISCLOSURE REGULATION (SFDR) 

 

UK CLIMATE-RELATED DISCLOSURES – SELL-SIDE 

 

EU TAXONOMY REGULATION 

 

EU ANTI-GREENWASHING DIRECTIVE: AMENDMENTS TO UCPD 

 

EU REGULATION OF ESG RATINGS PROVIDERS 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2020/01/eu-finalises-sustainable-finance-taxonomy.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2020/01/eu-finalises-sustainable-finance-taxonomy.pdf
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CORPORATE SUSTAINABILITY DUE DILIGENCE DIRECTIVE (CS3D) 

 

EU GREEN BOND REGULATION 

 

UK GREEN STRATEGY 

 

UK CLIMATE-RELATED DISCLOSURES – LISTED ISSUERS 

https://www.cliffordchance.com/briefings/2022/03/european-commission-proposes-mandatory-human-rights-and-environm.html
https://www.cliffordchance.com/briefings/2022/06/european-green-bond-regulation-.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/FCA-consults-on-extending-climate-related-disclosure-requirements-and-certain-ESG-matters.pdf
https://www.cliffordchance.com/briefings/2022/03/european-commission-proposes-mandatory-human-rights-and-environm.html
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SUSTAINABILITY DISCLOSURES AND INVESTMENT LABELS 

 

UK DIVERSITY IN FINANCIAL SERVICES 

 

FSB stocktake of members’ regulatory and supervisory initiatives on nature-related financial risks 

• On 18 July, the FSB published a stocktake of its member financial authorities’ initiatives related to 
the identification and assessment of nature-related financial risks. The stocktake, which will be 
delivered to the 25-26 July meeting of G20 Finance Ministers and Central Bank Governors, describes 
both supervisory and regulatory initiatives, and also central banks’ and supervisors’ analytical work 
on whether and how nature degradation, including loss of biodiversity, is a financial risk.  

• The findings include: (i) financial authorities are at different stages of evaluating the relevance of 
biodiversity loss and other nature-related risks as a financial risk, with approaches varying, in part 
due to differing mandates; (ii) financial authorities categorise nature-related risks into the same two 
types of risks typically used in climate-related financial risk analysis: physical and transition risks.  

• However, analytical work faces major data and modelling challenges. Authorities’ work to date 
indicates that financial institutions face large exposures to physical risk via their investments and 
financing activities, but that analytical work needs to be further developed to better translate 
estimates of financial exposures into measures of risk. Authorities recognise the strong connections 
between climate risk and nature, and that more needs to be done to develop a more holistic 
approach that considers interdependencies between climate- and nature-related financial risks; and 
(iii) regulatory and supervisory work is also at an early stage globally, and approaches differ 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-asset-managers-face-new-rules-to-clamp-down-on-greenwashing.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
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considerably across jurisdictions and institutions. The stocktake highlights examples of approaches 
taken by international organisations and authorities.  

• There is a general recognition that more expertise is needed in the supervisory community, in central 
banks, and in the private sector to understand and, where needed, address nature-related risks. 

• Press release → 

• Stocktake → 

Climate Resilience Dialogue – final report; On 30 July 2024, the Climate Resilience Dialogue published its final 
report. 

• The Climate Resilience Dialogue is a temporary group of stakeholders set up at the initiative of the 
European Commission (Commission) to discuss ways to narrow the climate protection gap and 
increase the resilience of the economies and societies to the effects of climate change. 

• The final report provides: 
o A brief overview of the main climate-related perils and hazards to which people, businesses, 

and assets are exposed and vulnerable to today in Europe (chapter 1). 
o An analysis of the key contributing factors of the climate protection gap, encompassing risk 

awareness, risk assessment and other supply and demand factors such as affordability of 
the premiums, mistrust vis-à-vis insurance and limits to the insurability of risks (chapter 2). 

o An analysis into the solution space by focusing on risk reduction, risk sharing and risk 
transfer approaches, such as public-private partnerships and other insurance-based 
solutions, including evolving insurance-based approaches that have the potential to 
overcome some of the barriers of the climate protection gap (chapters 3 and 4). 

o A deep-dive into the main climate-related perils in Europe, covering floods, wildfire, 
heatwave, drought and storms, including lessons, good practices, and potential solutions 
stemming from past events that could be implemented to increase climate resilience 
(chapter 6). 

Ends. 04 September  2024 
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