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Reports of bullying, discrimination and other non-financial misconduct in Britain's finance industry
surged almost 60% over three years to 2023 - and more than one third of firms did not report such
cases to their boards, a regulatory survey showed. In the first comprehensive study of how banks,
insurers and brokerages detect and handle such misconduct, the FCA said on Friday that the number
of reports, which rose to 2,347 in 2023 from 1,363 in 2021, could also point to a healthy "speak up"
culture.

e The FCA (FCA) has released a survey highlighting trends in non-financial misconduct across
financial firms. Reports of non-financial misconduct in investment banks, brokers, and
insurance firms have risen significantly between 2021 and 2023. Bullying, harassment, and
discrimination remain pressing concerns, yet many issues fall into broader, undefined
categories. The survey provides valuable benchmarks for firms to evaluate their reporting
and investigation processes against industry standards.

e Butalmost 40% of London's market insurers and intermediaries employing at least 250 staff
said they had no formal governance structure or committee to consider non-financial
misconduct cases and 44% of insurers said boards, or board level committees, did not
receive information about such cases at all. John Neal, chief executive of Lloyd's of London,
said the insurance market had been focusing in the last five years on "supporting an inclusive
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and high performing culture". "While we are encouraged by the progress seen, now is the time
to double down on our commitment and efforts," he added.

e The FCA, which in February ordered more than 1,000 financial firms to answer
comprehensive questions about incidents ranging from whistleblowing to violence,
intimidation or the possession or use of illegal drugs in 2021, 2022 and 2023, said it now
wanted the industry to use the data to ensure best practice. "The results should act as a
catalyst,” it said.

e The survey found that those who committed non-financial misconduct were rarely hit in their
pocket. When remuneration was adjusted, it was mostly against unvested variable pay.
Finance staff with incidents of non-financial misconduct on their regulator-mandated
employment reference were still being hired last year, but their number dropped to five from
10 in 2021, the survey showed. The number of confidentiality agreements signed by
complainants, meanwhile, fell from 87 to 51 last year.

e Meg Hillier, who chairs the influential parliamentary Treasury Committee, said lawmakers
would seek further clarity about the data when they next quiz the FCA. "During the last
parliament, previous members of the Treasury Committee found a shocking prevalence of
sexual harassment and bullying in the finance sector, and a culture which is holding back
women," she said. "On the surface, these latest findings seem to show that far from the City
(of London) dealing with these issues, it may even be going backwards."

e The FCA underscores the importance of transparency and proper workplace conduct to
uphold trust in financial markets.

e The FCA (FCA) has recently published a comprehensive survey aimed at understanding how
investment banks, brokers, and wholesale insurance companies handle allegations of non-
financial misconduct. This misconduct includes behaviours such as bullying, sexual
harassment, and discrimination. The findings indicate a considerable rise in reported cases
between 2021 and 2023, suggesting changes in workplace cultures or in the willingness of
individuals to report such behaviours.

e Notably, bullying and harassment were identified as significant issues, making up 26% of
reported cases, while discrimination accounted for 23% of the reports. However, a
substantial 41% of allegations were classified under a miscellaneous category, reflecting the
complexity and diversity of non-financial misconduct issues, which often do not fit neatly into
predefined categories. This highlights the challenges companies face in categorising and
responding to varied allegations.

e The FCA's survey underscores the varied mechanisms firms employ to detect misconduct.
While some use internal systems, formal processes and whistleblowing channels are the
most commonly adopted methods to identify potential issues. This data provides a crucial
opportunity for firms to benchmark their own reporting and investigation frameworks against
those of their peers, thus facilitating improvements in handling such sensitive matters.

e Trade associations play a critical role in this industry-wide analysis and the subsequent
actions taken to address misconduct. By providing a coordinated response, they assist firms
in improving internal policies and maintaining regulatory compliance. The FCA anticipates
that other sectors and stakeholders interested in workplace culture will find this data
beneficial, broadening the impact of the survey beyond its initial scope.

e Sarah Pritchard, Executive Director of Markets and International at the FCA, articulated the
importance of this survey in promoting transparency and accountability within financial
firms. She stated, “We want this data to support financial firms by providing their
management teams and boards with an opportunity to consider if they stand out, and, if so,
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why that might be.” Her comments underscore the FCA’'s commitment to ensuring healthy
workplace cultures, which are essential for trust and confidence in the financial markets. This
survey serves as a vital tool for financial firms to reassess and enhance their approach to
non-financial misconduct, fostering better workplace cultures.

FCA publishes results of non-financial misconduct survey - Read the survey findings. The FCA has
published the results of a survey to better understand how firms record and manage allegations of non-
financial misconduct.

e The survey of over 1,000 investment banks, brokers and wholesale insurance firms found
that the number of allegations reported increased between 2021 and 2023.

e When the survey launched, the FCA was clear that it was likely that data could be read in
different ways. For example, a high number of complaints could be an indicator of a healthy
culture in which people feel they can speak up, confident they will be listened to. A low
reporting rate may indicate the opposite.

e Inthe 3years covered by the survey, bullying and harassment (26%) and discrimination (23%)
were the most recorded concerns. However, the large 'other' group of concerns (41%)
indicates how difficult it can be to categorise issues of personal misconduct.

e The FCA found that firms identified concerns through a variety of mechanisms. Some firms
were using their internal systems to identify potential issues, although formal processes and
whistleblowing were the most prevalent methods of detection.

e The findings are being shared to enable firms to benchmark their own reporting against this
peer analysis and consider if their processes for reporting and investigating possible non-
financial misconduct remain appropriate. Trade associations will play a key role in
coordinating industry-wide analysis and actions. The FCA expects that stakeholders from
other sectors of the economy, or with an interest in workplace culture may find this data
useful.

e Sarah Pritchard, executive director of markets and international, said: ‘We want this data to
support financial firms by providing their management teams and boards with an opportunity
to consider if they stand out, and, if so, why that might be. The data requires context and
careful interpretation. But, in being transparent, we hope financial firms can benchmark
themselves against their peers.

e 'Healthy workplace cultures are essential across all the markets we regulate — where non-
financial misconduct is allowed to persist it can undermine trust and confidence, and create
a culture where wrongdoing goes unchallenged, causing harm.

e 'We are grateful to see a number of trade bodies engaging with these findings. We look
forward to continuing to partner with them to continue to raise standards.’

o Notes to editors

1. This work is a continuation of our engagement with industry to address non-financial
misconduct. We previously wrote to wholesale banks, wholesale insurers and wholesale
insurance intermediaries, reminding them of the FCA’s expectations in handling non-financial
misconduct appropriately.

2. To find out more about our other work on non-financial misconduct, please read out:

o Response to the Treasury Select Committee (TSC)'s Sexism in the City inquiry

lwo


https://www.fca.org.uk/news/press-releases/fca-publishes-results-non-financial-misconduct-survey
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings
https://publications.parliament.uk/pa/cm5804/cmselect/cmtreasy/764/report.html#heading-3

European London
‘E \/ “ {\\ Venues & ‘L ‘E ‘B // S Energy

Intermediaries Brokers'

Association Association

o Sector portfolio letters to wholesale banks, wholesale insurers and wholesale
insurance brokers

e The FCA has published key findings of our culture and non-financial misconduct survey,
which examined how firms detect and handle non-financial misconduct incidents.

e In February 2024, we sent a survey to 1,028 regulated wholesale financial services firms
asking about recorded incidents of non-financial misconduct in 2021, 2022 and 2023.

e This was the first comprehensive non-financial misconduct data gathering exercise across
these sectors and a significant step in understanding this subject matter, providing a baseline
assessment of behaviours.

e We use the term ‘incident’ to describe an alleged or confirmed occurrence of non-financial
misconduct that was reported to or identified by the firm, including those not already reported
to us or that did not meet our reporting threshold.

1. Executive summary; From the survey responses we found the following.

e The number of reported non-financial misconduct incidents increased over the 3 years
surveyed.

e Thedistribution of non-financial misconduct types varied by sector although bullying and
harassment (26%) and discrimination (23%) were the most reported types of non-financial
misconduct across all sectors. There were also 41% of non-financial misconduct incidents
reported in the ‘other’ category.

e Firms identified incidents through reactive routes such as grievances or similar formal
processes (50%) and through alternative reporting routes such as whistleblowing. Firms also
identified incidents through firm-led detection methods such as market surveillance. In the
survey, firms could report multiple detection methods for 1 incident.

o Disciplinary or ‘other’ actions were taken in 43% of cases. In the remainder, we saw a range
of other outcomes — either the cases were not investigated or unable to conclude, not upheld,
upheld with no other action, or investigations were ongoing.

e Some types of reported non-financial misconduct, such as violence and intimidation, more
often resulted in disciplinary actions compared to other types, such as discrimination.

e The total number of confidentiality and settlement agreements signed by complainants fell
over the 3 years surveyed according to the data from the wholesale banks sector. The data
from other sectors showed no clear trend.

e Discrimination, with 23% of cases on average across all sectors, had the highest percentage
of incidents resulting in the complainant signing either a settlement or confidentiality
agreement.

e Inall sectors, action taken following non-financial misconduct rarely resulted in remuneration
adjustment. When remuneration was adjusted it was mostly against unvested variable pay.

e Some relevant policies, like whistleblowing and disciplinary policies, were not in place at all
firms surveyed.

e We observed some differences between sectors and between firm sizes.

Analysing the data requires understanding of the context of individual firms, sectors and changing
societal expectations. We are sharing our findings and analysis to:

e allow boards at financial firms to understand the position at their firm relative to others

[+


https://www.fca.org.uk/about/how-we-regulate/supervision/supervisory-correspondence
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-what-we-found-reported-incidents
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#distribution-portfolio
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-what-we-found-how-firms-detect-non-financial-misconduct
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-what-we-found-outcomes
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#outcomes-type
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#agreements
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#discrimination-agreements
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#renumeration
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#renumeration
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#policy-adoption
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e enable trade associations to coordinate continued industry action
o inform the public and other stakeholders

1. We think that this collective process will help to drive continued positive momentum on
improving culture in financial firms. We will not be making new best practice recommendations
for firms at this time.

2. We expect firms, working with their trade associations, to use this benchmark survey data to
reflect on whether their own processes, procedures and controls provide both robust detection
and appropriate outcomes. We then want firms to discuss non-financial misconduct at senior
management and board level.

3. All firms must be fully compliant with their existing regulatory responsibilities and reporting
requirements. We will use the responses to the survey to inform our supervisory and policy
work. We will act where firms fail to adhere to our rules.

Find out what we expect from firms; All survey findings require context and interpretation to
understand, therefore care must be taken in making assessments based solely on the results that
we present. There may be a variety of commercial reasons why firms use confidentiality agreements
or confidentiality clauses within settlement agreements. Confidentiality agreements cannot,
however, be used to prevent public interest disclosures to us.

2. Why we did this work - We remain focused on:

e continuous improvement of the culture of the firms we regulate
e assuring the fitness and propriety of those firms' senior managers
e requiring firms to properly assess the fitness and propriety of their certified staff

Both individual fitness and corporate culture can play significant contributory roles in the risk a firm
and its staff pose to our objectives. That's why we have taken a forthright stance and leading role
among UK and international regulators on non-financial misconduct.

A corporate culture that tolerates sexual harassment or other non-financial misconduct is unlikely
to be one in which people feel able to speak up and challenge decisions, or one in which they will
have faith that concerns will be independently and fairly assessed. Such a culture also raises
questions about a firm'’s decision making and risk management.

We expect firms to have effective systems in place to identify and mitigate risks of all kinds. Should
allegations or evidence of non-financial misconduct come to light, we expect a regulated firm to take
them seriously through appropriate internal procedures. We can investigate and act against
authorised firms that have inadequate systems and controls in this regard.

Robust processes, systems and controls are vital for mitigating all types of risk, including financial
and non-financial misconduct. They are most effective when embedded within a culture that values
integrity and accountability.

We continue to prioritise our work on non-financial misconduct and remain focused on promoting
healthy cultures across the firms we regulate to:

o


https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-next-steps-what-we-expect-from-firms
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-about-the-data
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#agreements
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e improve outcomes for markets and consumers
e reduce harm

In our recent CP23/20, ‘Diversity and inclusion in the financial sector — working together to drive
change’, we sought to clarify and strengthen our expectations around non-financial misconduct
where it is relevant for regulatory purposes. Specifically, we set out proposals to better integrate non-
financial misconduct considerations into staff fithess and propriety assessments, Conduct Rules
and the suitability criteria for firms to operate in the financial sector (Threshold Conditions). We want
to give firms the confidence to take decisive and appropriate action against employees for instances
of non-financial misconduct.

To find out more about our other work on non-financial misconduct, please read out:

e response to the Treasury Select Committee (TSC)'s Sexism in the City inquiry

e |etterto the TSC

e sector ("portfolio”) letters to wholesale banks, brokers and insurers

e plans for a new policy frameworkto clarify our expectations around non-financial
misconduct

Non-financial misconduct is wide-ranging and when allegations are made there needs to be a
process to establish the facts. Allegations may involve offences that should be referred to the police
or other authorities.

We can only take action to achieve or further one of our statutory objectives. Our objectives relate
to:

e consumer protection

e market integrity

e promotion of competition in the interests of consumers

e our secondary objective to facilitate the international competitiveness and growth of the UK
economy in the medium to long term

Our focus must be whether and how non-financial misconduct affects the delivery of those
objectives.

Our enquiries or investigations are not an alternative to:
e criminal prosecution
e afirm'sinternal disciplinary processes

e Employment Tribunal proceedings

Our rules and requirements are in addition to firms' responsibilities under employment law, including
under the:

e Employment Rights Act 1996

(o)}


https://www.fca.org.uk/publications/consultation-papers/cp23-20-diversity-inclusion-financial-sector-working-together-drive-change
https://publications.parliament.uk/pa/cm5804/cmselect/cmtreasy/764/report.html#heading-3
https://committees.parliament.uk/publications/40749/documents/198516/default/
https://www.fca.org.uk/about/how-we-regulate/supervision/supervisory-correspondence
https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-next-steps-policy-changes
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e Equality Act 2010 including the Worker Protection (Amendment of Equality Act 2010) Act
coming into effect in October 2024

3. Our survey; We identified culture and non-financial misconduct as an area that firms need to
prioritise due to concerns identified in wholesale sector portfolios. We define portfolios as groups of
firms within a sector with similar business models.

While we receive valuable information about non-financial misconduct from many sources including
regulated firms, whistleblowers and from individual cases reported publicly, we did not hold
comprehensive data on how regulated firms identify and resolve non-financial misconduct.

To improve our existing data, we surveyed regulated wholesale financial services firms about:

e non-financial misconduct
e policies and procedures relating to firms’ culture

To understand how we gathered this data, see an example of our notice for firms to provide
information and the survey we sent to firms.

3.1. The survey data

The survey results provide a baseline of data, the first of its kind for the regulated financial services
sector. The results should act as a catalyst for regulated firms’ boards and trade associations to
prioritise and act on issues of non-financial misconduct that lead to poor working cultures and can
ultimately harm consumers or market integrity.

Publishing the survey data will increase transparency on the extent of non-financial misconduct
within regulated firms. The data can help the public and employees in the industry to understand
how firms have dealt with non-financial misconduct, addressing confidence and trust in an industry
that is working to improve practices. It will help firms:

e benchmark themselves against their peers

o reflect on their own processes, procedures, and controls to identify and act on non-financial
misconduct and whether they are appropriately robust

e review their compliance with existing regulatory responsibilities and reporting requirements
for non-financial misconduct

Given the breadth of the data and the numerous variables involved, we are approaching our analysis
with caution and understand the limitations of reviewing the data in isolation and without an
understanding of the context of incidents. We are mindful of the potential for misleading conclusions
if generalised inferences are made without careful consideration. For instance:

e ahigh number of incidents does not necessarily suggest a worse environment — it may in
fact be an indication of a healthy speak up culture, and may reflect size and scale of a firm

N


https://www.fca.org.uk/publication/correspondence/culture-nfm-survey-letter-insurers-insurance-intermediaries.pdf
https://www.fca.org.uk/publication/correspondence/culture-nfm-survey-letter-insurers-insurance-intermediaries.pdf
https://www.fca.org.uk/data/survey-questions-culture-non-financial-misconduct-2024pdf
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e nil or a low number of incidents does not necessarily suggest a positive or improving
environment

e not all recorded incidents will be substantiated, and some may be factually incorrect or
vexatious

Crucially, this survey data does not cover:

e the context within a regulated firm that might lead to differences in the statistics
e what firms might be doing already to address specific issues about non-financial misconduct

3.2. Key information about the firms we surveyed; We sent a survey to 1,028 regulated wholesale
financial services firms, asking for data for 3 calendar years (2021, 2022 and 2023). The survey was
sent to all firms in the following 4 wholesale FCA portfolios:

e London market insurers: Lloyd's managing agents and London market insurers (including
protection and indemnity clubs)

e London market intermediaries: Lloyd’s and London market insurance intermediaries (and
managing general agents)

e wholesale banks

e wholesale brokers

The response rate was 96% (984 firms).

Portfolio Number of firms  Total number of Completion  Total number of
required to firms that rate employees
respond responded reported

London market 197 185 94% 39,210

insurers

London market 382 357 93% 49,150

intermediaries

Wholesale banks 181 181 100% 223,457
Wholesale brokers | 268 261 97% 14,125
Total 1,028 984 96% 325,942

Figure 1: Proportion of responses in portfolios by firm size
Source: Culture and non-financial misconduct survey (February 2024)

London market insurers 37%

London market intermediaries

Whelessle banks 34%

Wholesale brokers 78%

o 10 20 a0 40 50 60 70 80 S0 100
Percentage of firms

@ Large firms @ Medium firms Small firms
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4. \What we found

4.1. Reported incidents; Respondents were asked to report:

e all non-financial misconduct related incidents occurring in 2021, 2022 and 2023
e most recent or final disciplinary action or outcome for each incident

Reported non-financial misconduct incidents increased between 2021 and 2023

Incidents reported per 1,000 employees

Incidents reported

Data table Download

Figure 2: Number of incidents reported in 2021, 2022 and 2023 by
portfolio
Source: Culture and non-financial misconduct survey (February 2024)
3k

2k

ik

Mumber of Incldents

o i &
2021 2022 2023
Year

-8 London market insurers - London market intermediaries Wholesale banks
- Wholesale brokers - Total

& Financial Conduct Authority 2024

The number of reported non-financial misconduct incidents increased significantly over the 3 years
we surveyed, both in total number and numbers of incidents per 1,000 employees. We recognise that
activity in some of this period may have been influenced by the global pandemic.

The wholesale banks portfolio had the highest number of reported incidents in all 3 years. This sector
has a substantially larger employee population, while also having a higher number of reported
incidents per 1,000 employees.

Wholesale banks also tended to be more likely to detect incidents in multiple ways (see Figure 5
under 'How firms detect non-financial misconduct’) compared with other portfolios.

ho


https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings#lf-chapter-id-what-we-found-how-firms-detect-non-financial-misconduct
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Data table Download

Figure 3: Percentage of respondents in different portfolios that reported no
incidents between 2021 and 2023 by size

Source: Culture and non-financial misconduct survey (February 2024)

B87%
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88%
@ ____________________________E40
1
= T 39%
£ Medium: 50 to 249 employeas
£ 33%
= I 5o
I 16%
0%
Large: 250 or more employses
2%
0%
o 10 20 30 40 50 &0 70 B0 S0 100
Percentage of non-incident respondents
@ London market insurers @ London market intermediaries Wheolesale banks @ Wholesale brokers

A high proportion of smaller firms (0 to 49 employees) reported no incidents during 2021, 2022 or
2023.

On average smaller firms had 9.1 incidents, medium sized firms had 18.7, and larger firms had 16.5
per 1,000 employees in the 3-year period.

Fewer medium sized firms (50 to 249 employees) reported no incidents. However, 68% of medium
sized wholesale broker respondents reported no incidents.

The London market insurers portfolio was the only portfolio where 5 or more large firms (250 or
more employees) reported no incidents over the 3 years.
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Figure 4: Proportion of incidents reported by non-financial misconduct type
for 2021 to 2023 by portfolio

Source: Culture and non-financial misconduct survey (February 2024)
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Wholesale banks had the lowest proportion of reported sexual harassment cases, but a greater
proportion of reported discrimination cases compared with other portfolios.

London market intermediaries had the highest relative proportion of reported incidents of violence
or intimidation compared with other portfolios.

We saw from responses that non-financial misconduct was broadly interpreted, and we recognise
that non-financial misconduct includes many more types of misconduct than those specified in the
survey. The most common category for incident type across all sectors was ‘other non-financial
misconduct’.

We gave firms the option to describe what they meant by ‘other’. Their responses included:

e intoxication or misuse of alcohol within the workplace or work-related environment
(sometimes contributing to poor conduct and other inappropriate behaviour)

e inappropriate or offensive language or communication style within the firm or towards third
parties (both verbally and in electronic communications)

e data protection and information technology security breaches such as inappropriate sharing,
access, or misuse of confidential company information

e employees engaging in retaliatory behaviour in relation to allegations made against them

e misuse of expenses or gifts and hospitality

e performance issues and related conduct breaches

e breaches of firms’ policy and procedures

Some of the incident types described by firms could be categorised as financial misconduct or
employee performance issues. In comparison to some kinds of financial risk the range of possible
misconduct suggests that firms will need to retain relatively flexible policies and procedures
designed around principles such that they can respond proportionately to unexpected incidents.
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4.2. How firms detect non-financial misconduct

Figure 5: Percentage of non-financial misconduct incidents detected by
different methods by portfolio

Source: Culture and non-financial misconduct survey (February 2024)
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Firms could report multiple detection methods for one incident. Therefore:

e the number of instances of detection reported may be higher than the number of incidents
of non-financial misconduct reported

e the total number of reported instances of detection as a percentage of non-financial
misconduct incidents will total above 100%

Grievances or ‘other formal escalation processes’ were the main ways that firms have identified non-
financial misconduct.

Whistleblowing remains an important means for staff to raise concerns at firms. It requires trust on
behalf of whistleblowers that their concerns will be handled appropriately. This method was most
prevalent in wholesale banks.

Instances of detection from the use of monitoring and surveillance tools, such as the monitoring of
work email or telephone communications, were still relatively small in comparison to the overall
number of incidents identified through other means. We recognise that monitoring and surveillance
is likely to be primarily designed by firms for other purposes rather than specifically the detection of
non-financial misconduct.

Respondents in the insurance portfolios were less likely to detect alleged incidents through use of
communications monitoring and surveillance. Only 1% of total incidents were detected through
monitoring and surveillance for both the London market insurers and London market intermediaries

12
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portfolios. Wholesale banks and brokers were more likely to be using communications monitoring
and surveillance as part of their standard monitoring and surveillance, to meet their market abuse
obligations for example.

Wholesale banks were more likely to have incidents with multiple detection methods (with an overall
111% detection rate).

Respondents from all portfolios reported ‘other’ detection methods. These included:

e reports from third parties who had witnessed misconduct

e informal concerns raised with human resources function, compliance function or line
managers

e line managers taking a proactive approach to identifying misconduct, particularly about staff
conduct or compliance with company procedures

Firms of varying size and scale or business models may find certain detection methods are better
suited to their businesses. However, all firms should consider a variety of complementary methods
for identifying non-financial misconduct to improve detection and for considering information that
comes in from different sources.

When using monitoring and surveillance tools that may be designed for other purposes, such as
market abuse surveillance, firms should ensure they:

e comply with the UK General Data Protection Regulation (UK GDPR) and the Data Protection
Act 2018 (DPA 2018)
o follow relevant guidance from the Information Commissioner’s Office

Encouraging a robust speak-up culture is important, alongside safe avenues for reporting, such as
whistleblowing.

In addition to using a firm's whistleblowing functions, if individuals have witnessed, or are aware of,
wrongdoing happening in the workplace, by an individual or a firm we regulate, you can contact our
Whistleblowing team to report your concerns to us in confidence.

Find out more about whistleblowing

4.3. Outcomes; London market intermediaries had the:

e highest proportion of disciplinary action, with action taken on 63% of reported incidents
e lowest proportion of incidents not upheld (21%)

Wholesale banks had the highest proportion of reported incidents not upheld between 2021 and
2023 at 45%.

Across the 4 portfolios, the main outcomes described in the ‘other’ category included:

o mediation between parties leading to resolution


https://ico.org.uk/media/for-organisations/uk-gdpr-guidance-and-resources/employment-information/employment-practices-and-data-protection-monitoring-workers-1-0.pdf
https://www.fca.org.uk/firms/whistleblowing/speaking-fca
https://www.fca.org.uk/firms/whistleblowing/speaking-fca
https://www.fca.org.uk/firms/whistleblowing
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e management training or coaching
e employee resignation

Across all sectors there was a low number of reported incidents that were not investigated with only
2% in the London market insurers portfolio and 1% in the wholesale banks portfolio.

Proportion of reported incidents resulting in disciplinary action varied across portfolios

Figure 6 overview: Proportion of outcomes by portfolio
Source: Culture and non-financial misconduct survey (February 2024)
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Figure 6a: Proportion of total outcomes by portfolio — excluding
complaints not upheld
Source: Culture and non-financial misconduct survey (February 2024)
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Incidents reported were often not upheld after investigation

Figure 7 overview: Proportion of outcomes for all years by
non-financial misconduct type
Source: Culture and non-financial misconduct survey (February 2024)
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Figure 7 overview: Proportion of outcomes for all years by non-financial misconduct type

Category Awaiting decision or no disciplinary action Disciplinary or other action
taken taken

Sexual harassment (as outlined in the Equality Act
2010)

Bullying and harassment

Discrimination

Possession or use of illegal drugs

Violence or intimidation

Other non-financial misconduct

Figure 7: Proportion of actions taken for all years by non-financial misconduct type
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Figure 7: Proportion of actions taken for all years by non-financial misconduct type

Source: Culture an financial misconduct survey (February 2024
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Figure 7: Proportion of cases with no action or awaiting decision for all years by non-financial
misconduct type — no action or awaiting decision

Figure 7: Proportion of cases with no action or awaiting decision for all years by non-financial misconduct type - no
action or awaiting decision
Source: Culture and non-financial misconduct survey (February 2024)
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Figure 7a: Proportion of outcomes for all years by non-financial misconduct type - excluding
complaints not upheld

Figure 7a: Proportion of outcomes for all years by non-financial misconduct type - excluding complaints not upheld
Source: Culture and non-financial misconduct survey (February 2024)
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Category Awaiting decision or no disciplinary action Disciplinary or other action
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2010)
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Figure 7a: Proportion of actions taken by non-financial misconduct type — excluding complaints not
upheld
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Figure 7a: Proportion of actions taken by non-financial misconduct type - excluding complaints not upheld

Source: Culture and non-financial miscon
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Figure 7a: Proportion of cases with no action by non-financial misconduct type — excluding
complaints not upheld
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62% of reported discrimination incidents and 47% of reported bullying and harassment incidents
between 2021 and 2023 were not upheld.

Disciplinary or other action was taken in:

e 73% of violence or intimidation incidents
o 64% of sexual harassment incidents

Incidents that were most likely to lead to dismissal included:

e possession or use of illegal drugs (21%)
e sexual harassment (22%)
e violence or intimidation (21%)

We think that the industry, coordinated by trade associations as appropriate, should reflect on these
differing rates and consider whether these are explainable.

Verbal warnings were predominantly used in the ‘other’' non-financial misconduct category. This may
reflect how non-financial misconduct includes a wide range of misconduct and is not limited to the
categories in our survey.

In response to all incidents we would expect firms to:

e adhere to their documented policies
e conduct a full and fair procedure

We would expect firms to do the above in accordance with our Principles[10] for business, in
particular:

e Principle 2: a firm must conduct its business with due skill, care and diligence
e Principle 3: a firm must take reasonable care to organise and control its affairs responsibly
and effectively, with adequate risk management systems

4.4. Further outcomes; We asked respondents to provide the numbers of each type of ‘further
outcome’ associated with incidents, not just the final or predominant outcome in the previous
section. For example, a single incident could result in a settlement agreement and a separate
confidentiality agreement.

Further outcomes included:
o settlement agreements signed by either the complainant or the subject of a complaint
e aconfidentiality agreement signed by the complainant
e remuneration adjustments

Settlement and confidentiality agreements

The number of agreements signed decreased in 2023


https://www.handbook.fca.org.uk/handbook/PRIN/2/1.html
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Figure 8: Total number of confidentiality and settlement agreements signed by complainant for all
portfolios by year

Figure 8: Total number of confidentiality and settlement agreements signed by complainant for all portfolios by year

Source: Culture and non-financial misconduct survey (February 2024

126
2021
87

134

202

ear

m |

101

o ) 2 2 " E @ ™ 2 0 100 110 120 e W om
Number of agreements signed

Settiement agreement @ Confidentiality agreement

Settlement agreement Confidentiality agreement

Figure 8a: Total number of confidentiality and settlement agreements signed by complainant by year
and portfolio
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Figure 8b: Total number of settlement agreements signed by complaint subject for all portfolios by year
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Figure 8b: Total number of settlement agreements signed by complaint subject for all pertfolios by year
urce: Culture and non-financlal misconduct survey (February 2024
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The total number of confidentiality and settlement agreements signed by complainants fell between
20271 and 2023. The overall trend is heavily influenced by the data from the wholesale banks sector.
Other sectors reported extremely small and fluctuating data points that had no discernible trend.

The number of settlement agreements signed by the subject of a complaint remained stable
between 2021 and 2023. Despite increasing numbers of incidents reported, all types of settlement
agreements have proportionately reduced. However, there are incidents from 2022 and 2023 that
are still awaiting decision.

There may be reasons why firms use confidentiality agreements or confidentiality clauses within
settlement agreements such as protecting commercially sensitive information when an employee
leaves the firm. However, as we made clear in our response to the TSC[2], confidentiality agreements
cannot be used to prevent public interest disclosures to us.

Under SYSC 18.5.1R[11], a firm must include a term in a settlement agreement that makes clear that
nothing prevents an employee from making a protected disclosure.

We therefore expect that when firms enter into confidentiality agreements with staff, there would be
an explicit exclusion allowing for disclosure to certain parties — including us, other regulators, and
law enforcement agencies — and that the agreement makes a reference to this point.

For more information, please read the warning notice for the use of non-disclosure agreements
(NDAs)[12] from the Solicitors Regulation Authority and the Equality and Human Rights
Commission's guidance on the use of confidentiality agreements in discrimination cases[13].

Discrimination had the highest percentage of incidents resulting in the complainant signing an
agreement

Figure 9: Percentage of non-financial misconduct incidents by type that resulted in complainant
signing an agreement


https://publications.parliament.uk/pa/cm5804/cmselect/cmtreasy/764/report.html#heading-3
https://www.handbook.fca.org.uk/handbook/SYSC/18/?view=chapter
https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/
https://www.sra.org.uk/solicitors/guidance/non-disclosure-agreements-ndas/
https://www.equalityhumanrights.com/guidance/business/use-confidentiality-agreements-discrimination-cases
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Figure 9: Percentage of non-financial misconduct incidents by type that resulted in complainant signing an
agreement
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Figure 9a: Percentage of non-financial misconduct incidents that led to complaint subject signing
settlement agreements, by type

Figure 9a: Percentage of non-financial misconduct incidents that led to complaint subject signing settlement
agreements, by type
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We note that for the complainants, confidentiality agreements were used less frequently than
settlement agreements.

Confidentiality agreements were used:
e most frequently for discrimination (124 times) and bullying and harassment (42 times)

e infrequently for sexual misconduct and violence or intimidation
e never in respect of possession of illegal drugs
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We are engaging with industry to understand the context and rationale for this.

Remuneration adjustments; We asked firms about changes to remuneration for the subject of a
complaint following an incident. We defined the types of remuneration adjustment within our survey
under the ‘further outcomes’ questions.

Most remuneration adjustments were on unvested variable pay

Figure 10: Percentage of non-financial misconduct incidents resulting in remuneration adjustments
for all years by portfolio

Figure 10: Percentage of non-financial misconduct incidents resulting in remuneration adjustments for all years by

portfolio
Source: Culture and non-finandial misconduct survey (February 2024)
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Firms were more likely to vary an employee’s variable pay (such as bonuses) that had not yet been
paid (unvested variable pay) compared with other forms of remuneration adjustments such as fixed
salary adjustment or clawback (vested pay adjustment).

London market intermediaries, London market insurers and wholesale brokers reported little or no
use of clawback as a response to non-financial misconduct during the 3 years we surveyed.

4.5. Processes and procedures

Adoption of different policies varied across portfolios

Figure 11: Percentage of responses in different portfolios with current policies in force
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Figure 11: Percentage of responses in different portfolios with current policies in force
Source: Culture and non-financial misconduct survey (February 2024)
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Whistleblowing; Not all respondents stated that they have a current whistleblowing policy in force
(in 2024).

e SYSC 18.3.1[14] states that a firm (as defined in SYSC 18.1.1TAA G[15]) must establish,
implement and maintain appropriate and effective arrangements for the disclosure of
reportable concerns by whistleblowers. This includes (but is not limited to) up-to-date written
procedures that are readily available to the firm's UK based employees outlining the firm's
processes for complying with SYSC 18.3.

Remuneration; In 2024, current remuneration policies were in force in:

e 92% of wholesale banks

e 80% of London market insurers

e 46% of London market intermediaries
e 84% of wholesale brokers

For London market intermediaries and wholesale brokers, how regulation and remuneration
requirements apply may affect the responses for those portfolios as a remuneration policy may not
be mandatory.

Under our remuneration codes, firms must have remuneration policies and practices that are
consistent with, and promote, sound and effective risk management.

The dual-regulated firms Remuneration Code (SYSC 19D[16]) applies to dual-regulated firms
comprising:

e UKbanks
e UK designated investment firms


https://www.handbook.fca.org.uk/handbook/SYSC/18/3.html
https://www.handbook.fca.org.uk/handbook/SYSC/18/1.html
https://www.handbook.fca.org.uk/handbook/SYSC/19D/?view=chapter
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e building societies
e certain overseas firms

SYSC 19G[17] (MIFIDPRU Remuneration Code) applies to FCA solo-regulated firms.

Similarly, all insurance and reinsurance firms within the scope of the Solvency Il Directive must have
a remuneration policy (see Article 275 of the Solvency Il Regulation).

The Prudential Regulation Authority (PRA) provides guidance for significant (PRA Category 1 and 2)
Solvency Il firms in its supervisory statement 10/16[18].

4.6. Governance and management information; 38% of total respondents stated that a board or a
board level committee did not receive management information (MI) about non-financial
misconduct. This may include respondents that do not have a regulated entity level board. 33% of
total respondents stated that they have no formal governance structure or committee that decides
the outcomes and disciplinary actions for those involved in non-financial misconduct cases. The
chart below shows the percentage of large firms (250 or more employees) in each portfolio that had:

e no formal governance structure/committee for non-financial misconduct (NFM)
outcome/action decisions
e no board-level management information (M)

Figure 12: Percentage of large firms with no formal governance structure/committee for NFM decisions or no &

Figure 12: Percentage of large firms with no formal governance structure/committee for NFM decisions or no board
level MI

Source: Culture and non-financial misconduct survey (February 2024)
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We expect firms to take a proportionate approach to governance and the provision of Ml and we
recognise that firm size in our survey varied significantly. However, the responses to questions about
board MI and governance structures suggest that large firms’ governance and oversight of non-
financial misconduct could be falling short of our expectations for the size, nature and complexity of
the firms’ businesses.

Firms of all sizes and business models must adhere to our Principles (PRIN 2.1.1R).


https://www.handbook.fca.org.uk/handbook/SYSC/19G/?view=chapter
https://www.prarulebook.co.uk/guidance/supervisory-statements/ss10-16---solvency-ii-remuneration-requirements/07-06-2024
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Firms should benefit from safer and healthier cultures and may gain a competitive advantage if:

o they safeguard their culture with effective and fair governance
o their board and senior management can monitor the results through accurate Ml

4.7. Reqgulatory references; Including non-financial misconduct; 92% of respondents said they would
include incidents of non-financial misconduct in a regulatory reference (should the situation arise).
In practice, the number of regulatory references that contained information relating to non-financial
misconduct that firms reported in the survey steadily increased from 16 in 2021, to 21 in 2022 and
43in 2023.

When another firm asks for a regulatory reference, firms should consider their obligations under the
main rules in SYSC 22.2[19], in particular:

¢ SYSC22.2.2R(2)
« SYSC22.2.2R(3)

When hiring employees for Senior Management and Certification Function roles, firms should also
understand their obligations to get a reference, under SYSC 22.2.1R.

Updating a reference

Following a non-financial misconduct incident, 87% of respondents said they would update a
regulatory reference.

Where a firm within the Senior Managers and Certification Regime (SM&CR) learns of an incident
that would have changed how a reference was drafted if they had been aware of it at the time, and
it is reasonable to consider the differences to be significant for an assessment by the new firm of
the fitness and propriety of the person for the role, they must provide the details of the differences
in writing as soon as reasonably practicable.

When updating a regulatory reference, firms should follow SYSC 22.2.4R, SYSC 22.2.5R and SYSC
22.2.6R.

Fit and proper employees; The number of individuals being hired where an incident of non-financial
misconduct was included on the regulatory reference halved, across all portfolios, from 10 in 2021
to 5in 2023.

Some incidents of non-financial misconduct that lead to no disciplinary action being taken may fall
outside the regulatory reference requirements. However, firms should not withhold information
which they reasonably believe would impact the assessment of an individual's fithess and propriety.
This could include circumstances where the individual left while under investigation (Question
G, SYSC 22 Annex 1[20]).

Firms should:


https://www.handbook.fca.org.uk/handbook/SYSC/22/?view=chapter
https://www.handbook.fca.org.uk/handbook/SYSC/22/Annex1.html
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e consider their obligations under the relevant competent employees rule within SYSC when
hiring individuals with adverse information on a regulatory reference
e ensure that individuals remain fit and proper as stated in FIT 1.3

Respondents also reported a steady increase in amending employees’ Fit and Proper (FIT)
assessments across all 3 years.

Across all sectors, between 20271 and 2023, a total of 93 individuals had their FIT assessment
amended because of a non-financial misconduct-related incident that either took place in the
workplace or was unrelated to the workplace.

Most of these amendments were because of:

e ‘other non-financial misconduct’ (34 across all 3 years)
e sexual harassment (22 across all 3 years)

Firms with fewer than 50 employees were most likely to amend FIT assessments due to a non-
financial misconduct-related incident (49% of all instances).

We remind firms within SM&CR to consider all relevant matters, including incidents of non-financial
misconduct, when conducting an employee’s fitness and propriety assessment.

In addition, a senior manager’s failure to take steps to address non-financial misconduct could lead
us to determine that they are not fit and proper.

For more information, please read our Dear CEQ letter[21] to insurance firms (January 2020).

5. About the data; There will be limitations to the accuracy of our survey data. Readers should
consider the following.

e Respondents may have taken different approaches to interpreting the survey categories and
reportable incidents.

e Not all incidents may result in a disciplinary outcome. All incidents need an appropriate
investigation by a competent party dependent on the nature of the alleged behaviour.

Timing

e Calendar years selected for the survey include time periods when Covid-19 related
restrictions were in place.

e Thetotal number of employees recorded for each respondent is as of February 2024 and will
not capture changes in the number of employees from 2021 to 2023. This means that some
percentage statistics that use employee numbers may not be accurate.

Incident ratios


https://www.fca.org.uk/publication/correspondence/dear-ceo-letter-non-financial-misconduct-wholesale-general-insurance-firms.pdf
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e Respondents were asked to populate the most recent or final outcome for each reported
incident. There is a 1:1 ratio for these findings.

e Respondents were asked to populate all detection methods for each incident and all further
outcomes for each incident, therefore these findings do not have a 1:1 ratio.

e We define ‘disciplinary action’ in Figures 6 and 7 as verbal or written warning or dismissal,
which is aligned with FSMA 64C.

Consolidated responses from groups of firms

e Some groups submitted a consolidated response that included multiple regulated entities in
their group, so the number of responses we received is fewer than the number of firms that
received the survey. However, all firms included in consolidated returns are recorded within
the total number of responding firms.

e Where groups have provided consolidated responses for firms that span more than 1
portfolio, we have included the number of employees reported in the primary portfolio the
respondent indicated in their response.

e There may be some double counting of employees where respondents have reported
individual responses for entities in their group.

Meaning of ‘incidents’

e Inour survey and when presenting our findings, we refer to ‘incidents’ and take this to mean
any alleged or confirmed occurrence of non-financial misconduct that:
o was reported to or identified by the firm
o fits the parameters explained in our notice to provide information[5]
e We did not gather information about individual incidents and are not using survey responses
to reassess the judgements firms have made when responding to allegations or incidents.

Confidentiality agreements

e A confidentiality agreement (or confidentiality clause within a settlement agreement) is
sometimes referred to as a non-disclosure agreement (NDA).

Rounding

e Where non-zero figures in our graphs would normally round to 0%, we have rounded up to
1% to indicate there was at least 1 response in that category.

6. Next steps

6.1. What we expect from firms; Following this publication, we expect firms to reflect on the data
and consider how their own performance compares with their peers. We want firms to discuss non-
financial misconduct at senior management and board level and consider whether they need to take
steps to improve:

e their culture
e how they identify and manage risks


https://www.fca.org.uk/data/culture-non-financial-misconduct-survey-findings/printable/print#lf-chapter-id-what-we-found-outcomes
https://www.fca.org.uk/publication/correspondence/culture-nfm-survey-letter-insurers-insurance-intermediaries.pdf
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e how they address non-financial misconduct on an ongoing basis

This also encourages sharing of good practice across firms, for example through trade association
forums.

Firms should:

e enable employees to speak up about non-financial misconduct
e establish ways for employees to raise concerns, including formal processes for
whistleblowing where these are not already in place

We are aware an individual firm's approach will vary according to its size and the nature of its
operations. However, we expect firms to:

o take allegations of non-financial misconduct seriously

o have effective systems in place to identify, investigate and remedy promptly and fairly when
allegations are substantiated

e be fully compliant with their regulatory responsibilities and reporting requirements,
regardless of size or sector

6.2. Our actions; The responses to the survey will inform our ongoing supervisory work across the 4
portfolios. We will:

e engage with firms to understand their results and how they have used the data to reflect on
their own culture, focusing on the firms that are outliers from their peer groups

e support trade associations to lead industry efforts to improve standards using the survey
data

e continue to communicate with firms and set our regulatory expectations through our
portfolio letters

e act where we find firms fail to adhere to our rules

In this publication we have sought to draw out the key themes present in the survey data. We will not
publish individual firm data.

While we expect firms to have developed a speak-up culture and the right processes to identify non-
financial misconduct, including whistleblowing functions, we continue to promote our
own whistleblowing line[8].

Individuals can report misconduct to us, regardless of whether they have raised concerns internally
at their firm first.

Any member of the public, including firm employees, can use our whistleblowing line to report
misconduct, including non-financial misconduct.

6.3. Policy changes; We will not be publishing best practice or guidance to firms at this time.
However, we are considering feedback to our consultation CP23/20: ‘Diversity and inclusion in the

29


https://www.fca.org.uk/firms/whistleblowing/speaking-fca
https://www.fca.org.uk/publications/consultation-papers/cp23-20-diversity-inclusion-financial-sector-working-together-drive-change
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financial sector — working together to drive change[1]'. We will publish our finalised policy in due
course, including on how non-financial misconduct should be considered within our rules.

FCA Aggregate complaints data: 2024 H1; On 24 October 2024, the FCA issued aggregate
complaints data for H1 2024. Key findings for H1 2024 include:

e Compared to H2 2023, there was a 4% decrease in complaints to financial services firms.

e The product groups that experienced an increase in complaints were decumulation and
pensions (up 7.1%), insurance and pure protection (up 1.4%) and investments (up 2.1%).

e Theproduct groups that experienced a decrease in complaints were banking and credit cards
(down 9.6%) and home finance (down 1.7%).

e There were decreases in the three most often complained about products which are current
accounts (down 4.5%), motor and transport (down 1.7%) and credit cards (down 4.4%).

e Thetotal amount of redress was £243m. This was a 6.9% decrease on the 2023 H2 figure of
£261m.

EVIA Response to the GFXC Code Feedback; 250ct2024.pdf

Beyond the EVIA response, two other industry associations have responded to a consultation paper
from ESMA that seeks to establish the effectiveness of firms’ execution policies by highlighting the
“significantly different” nature of OTC derivatives and requesting these differences be taken into
account.

e |SDA, GFXD respond to ESMA on Order Execution Policies(pdf)

e EVIA Response to ESMA CP35-335435667/-5891; TS criteria for investment firms' order
execution policies; 160ct2024.pdf

e ISDA and the Global FX Division (GFXD) stress that OTC derivatives markets are “comprised
of sophisticated market participants (with very little retail client participation), which may be
able and willing to trade customised contracts based on the client’s risk management needs.”

e They add that the diverse nature of participants in these markets also translates into
divergent counterparty risk profiles, investment and hedging strategies, and abilities to hold
cash for collateralisation purposes — with implications for pricing. Equally, pricing is also
‘highly dependent” on a counterparty’s risk profile, as well as on an investment banks’
own balance sheet constraints, investment strategy, transaction sizes, the general market
environment, and other price-forming factors.

e ‘“Inaddition, trading protocols, such as voice and RFQ practices, significantly differ from order
book or auction procedures used in equities (or other securities) and several suggested
requirements in the draft RTS, in particular the pre-selection of execution venues may not be
appropriate for these types of transactions,” the associations argue.

e The response also takes issue with the concept of execution venues, namely the proposal
that firms assess and compare execution results across all venues that support the product.
“Consider the way OTC derivatives are priced,” the associations point out. “We think that
assessing best execution for OTC derivatives transactions may be problematic on the basis
of comparing execution venues.”
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e The ESMA proposal also implies the mandatory consumption of a consolidated Tape, the
associations observe, pointing out that such a Tape in OTC derivatives will not be established
before 2026, or even later. “This will — by alignment with the characteristics of OTC
derivatives — be differently designed to the tapes for equities and bonds. We recommend
removing wording in the draft RTS which implies mandatory consumption,” they suggest.

e The concept of execution venues; Execution venues under MIFID include regulated markets,
MTFs, OTFs, Systematic Internalisers or a market maker or other liquidity providers, OTC
derivatives transactions are therefore scoped-in via the execution venues limb.1 Paragraph
9 of the consultation paper stipulates that firms should assess the results achieved for
clients based on a comparison of execution venues:'.. where there is more than one
competing venue to execute an order for a financial instrument, in order to assess and
compare the results for the client that would be achieved by executing the order on each of
the execution venues listed in the investment firm'’s order execution policy that is capable of
executing that order [..] the costs for executing the order on each of the eligible execution
venues shall be taken into account in that assessment.” Consider the way OTC derivatives
are priced, we think that assessing best execution for OTC derivatives transactions may be
problematic on the basis of comparing execution venues.

« Mandatory consumption of a consolidated tape; The draft RTS appears to imply (in effect)
mandatory consumption of consolidated tapes, which is not required under the revised
MIFIR/D level 1 texts. The draft RTS indicates a very high burden of proof for firms to be able
to use alternative data sources, which, again, has no basis in the MiFIR/D level 1 text. We
observe that an OTC derivatives tape will only be established in 2026 (or later) and will — by
alignment with the characteristics of OTC derivatives — be differently designed to the tapes
for equities and bonds. We recommend removing wording in the draft RTS which implies
mandatory consumption.

With Halloween behind us, there’s a spooky silence from the regulators on the SMCR consultation
papers with reference to it somewhat conspicuously missing from the FCA's latest Regulatory
Initiatives Grid. We have heard the papers are ‘imminent’, but frankly weeks have gone by since that
term was used and nothing has seemed forthcoming (although this is likely famous last words given
Sam Woods' reference to the proposals in his speech here where he said the focus was on changes to
the administrative elements of the regime).

e However, we now have projected timelines for the non-financial misconduct (NFM) policy
statement which will be published “around year-end 2024" (nothing like a festive gift from the
regulators to get you in the holiday spirit!) and the FCA have now published the NFM ‘survey’
data.

e The NFM rules are being separated out from last year's D&I proposals (as we suspected it
would) and the FCA will publish a D&I policy statement in 2025.

1. Non-financial misconduct survey
You'll see on the FCA’s website that their ‘survey’ (ahem...statutory request for information) on non-
financial misconduct has been published and 984 firms have responded. Having helped many firms

respond to this survey, we have to give you a health warning about the data (and, to be fair to the
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FCA, they dedicated an entire three pages to its limitations and we're pleased to see some of the
points we advocated for clients referenced). Specifically, the survey was incredibly complex to
answer because of a distinct lack of clarity and definitions and a short timeline for completion. We
know that some firms took different approaches and, as a result, whilst this data is perhaps more
helpful than nothing, it should be considered with a heavy dose of salt and we should be wary of
drawing too many conclusions between the data points. The aim of publishing this data is for firms
to benchmark themselves, reflect on their own processes, systems and controls, and review their
current compliance and consider enhancements required. The data does not cover all sectors, but
rather wholesale banks, wholesale brokers, London market insurers, and London market
intermediaries, therefore firms will have to take a view on the applicability and relevance to their
specific sector.

By publishing, the FCA want NFM to be discussed at senior management and Board level with steps
being taken to improve culture, identification and management of risks, and how the firm addresses
NFM going forwards. There is a clear expectation for Boards/senior management to consider this
survey and compare it against their position. They want firms to take NFM seriously, have effective
systems and controls, and comply with regulatory obligations including reporting to the FCA.

Next steps: no best practice guidance will be published, but a final policy on how NFM should be
considered in the rules is coming (Q4 2024 according to the Regulatory Initiatives Grid!).

The headlines:

e NFMtrends: Reported NFM incidents increased “significantly” over the three years surveyed.
Wholesale banks had the largest volume of incidents (noting they are also some of the
largest institutions surveyed). From our experience we think this is likely not reflective of
incidents of NFM but rather reflective of firms' efforts to encourage and support reports. We
also suspect that larger organisations may have more developed programmes to encourage
issues to be raised.

e Types of NFM: Bullying and harassment, followed by discrimination, were the most common
NFM types reported. The proportion of incidents reported relating to sexual harassment was
6-16% depending on the sector which is something to consider carefully in light of the new
Duty to prevent sexual harassment that is coming into force on 26 October 2024 (see our
insights here and here). A large proportion of reported incidents were classified as “other”
(mostly likely because of the unclear definitions) which obviously isn’t helpful for the industry
but includes misuse of alcohol, offensive language, data protection/IT breaches, retaliatory
behaviour, and other breaches of policy and procedures. Some firms included gifts &
entertainment breaches and performance issues in this “other” bucket which the FCA
acknowledge may be categorised as financial misconduct/employee performance.

e Identifying NFM: Grievances or formal escalation processes were the main way firms
identified NFM; less identification came from monitoring/surveillance activities. The FCA has
said firms should be considering complementary methods of identifying NFM.

e Outcomes: Possession of illegal drugs, sexual harassment, and violence and intimidation
were most likely to lead to dismissal. Banks had the highest proportion of reported incidents
not upheld over the period. Of those upheld, the majority resulted in training or a verbal or
written warning. Remuneration adjustments are less common and firms were more likely to
adjust an employee’s variable pay compared to fixed pay or vested pay (i.e. clawback pay).
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o Settlement and confidentiality agreements: The number of settlement and confidentiality
agreements signed fell between 2021 and 2023, a trend which is heavily influenced by the
banking sector. These were signed most commonly in relation to discrimination.

o Governance and Management Information: There is a specific comment about governance
structures and management information — with 38% of firms not providing any MI on NFM
to Board/Board Committee level, and 22% not having a formal governance
structure/committee deciding the outcome and disciplinary actions for those involved in
NFM matters. The FCA has pointedly said some of these firms are falling short of their
expectations.

o Regulatory references: Over 90% of firms include incidents of NFM in regulatory references
and 87% would update a reference (as applicable). The number of individuals, across 1,028
firms, hired with an NFM incident on their regulatory reference was just 5in 2023 (down from
10in 2021) perhaps demonstrating (given the number of incidents reported have increased)
that firms’ appetite for hiring such individuals has fallen..*although note earlier health
warning.

2. Lloyd's consultation — dealing with poor conduct and behaviours (responses by 16 December
2024)

Lloyd's is revamping their framework for managing financial and non-financial misconduct, focusing
on clearer market conduct and operating principles, and granting more autonomy to managing
agents and syndicates, while streamlining the process by which Lloyd's will become involved where
the managing agent'’s internal process is insufficient.

Amongst other things, Lloyd's have:

e Created an overarching market conduct and behaviours objective to promote good conduct
and address poor conduct in the market;

o Identified market conduct and behaviours operating principles, such as zero tolerance of
under-performing managing agents or syndicates due to cultural or behavioural issues,
including proposing a (non-exhaustive) list of behaviours, such as: dishonest conduct, poor
business practices and behaviour that would bring Lloyd's or the Lloyd's market into
disrepute. The (non-exhaustive) list also covers “non-financial misconduct’, such as:
harassment, bullying, discrimination, abuse of power or authority over more junior
individuals, and unprofessional conduct under the influence of alcohol or conducting Lloyd's
business whilst under the influence or in possession of illegal drugs;

e Recognised that most matters concerning individuals should be dealt with by firms internally
and encourage early disclosure to them through a “pre-investigation filter process”; and

e Proposed adoption of a unified, “holistic” process that will use both their Oversight and
Enforcement powers.

This evolution reflects Lloyd's commitment to maintaining a respectful and accountable
marketplace and it will be interesting to see whether any of this work done by Lloyd's is considered
and reflected in the FCA’'s NFM proposals coming later this year.

3. FCA and PRA speeches
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Sam Woods' speech on Competing for growth and Nikhil Rathi's speech on Growth: mission
possible, were both interesting listens.

e From an SMCR+ perspective, Mr Woods referenced the recently announced consultation and
proposed changes to the remuneration rules and deferral periods and the fact that the PRA
are looking at reducing the deferral periods to make the UK less of an outlier internationally
and more competitive.

e The Regulatory Initiatives Grid confirms that the consultation paper can be expected before
the end of the year. The regulators’ speeches definitely outline the focus areas for both
regulators and the pressure they are under to promote the competitiveness of the UK is
palpable.

e Atahigh level, the areas covered by the PRA include: remuneration rules, Basel 3.1, Solvency
UK reforms, the Strong and Simple framework, amongst some myth busting. The FCA's
focus is on digital infrastructure, operational effectiveness, risk appetite, and much more.

4. FCA - Enforcement

Therese Chambers recently spoke to the FCA's approach to enforcement, accelerating
investigations, with a focus on financial crime. Having received and analysed the 130 responses to
the consultation on the FCA's enforcement guide (now known across the industry as the FCA’s
‘naming and shaming’ proposals) they are now meeting with trade associations and firms and
developing the proposition further.

e While it doesn't sound like a proposal will be published anytime soon, Chambers did confirm
that the regulator plans to “provide greater detail on how it could work in practice” and they
will be publishing case studies to examine the application of the criteria, potential
announcements, and details on the number of cases potentially impacted.

e The Regulatory Initiatives Grid also confirms that the FCA aims to reach a decision on
proposals in Q1 2025, taking into account the further engagement at the end of this year.

5. FCA/PRA regulatory communications: portfolio letters and “Dear Executives” letters

There has been a flurry of portfolio and executive letters this month — we're flagging these primarily
because the relevant Senior Managers will want to ensure that they are apprised of their contents
and that they are taking reasonable steps to address all the relevant points in there.

e FCA Portfolio letter — supervisory strategy for financial advisers and investment
intermediaries: This letter, addressed to the CEOQ/Director of firms, outlines the regulator’s
commitment to elevating industry standards, particularly emphasising the importance of
rigorous monitoring and the implementation of the Consumer Duty.

e These sentiments were also reflected in an FCA speech of the same week, which reiterated
the intention for a less prescriptive approach and a shift to pragmatism (we can see your
eyebrows raising from here!) and outcomes-based approaches.

e A significant focus is placed on mitigating risks to consumers, with particular attention on:

o (i) retirement income advice (following on from the Thematic Review earlier this year
— see more in April's SMCR+ View),
o (ii) the adequacy of ongoing advice services,
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o (iii) the enforcement of the “polluter pays” principle, and
o (iv) the scrutiny of market consolidation activities.

e PRA Dear CRO letter — credit risk management for non-systemic deposit-takers: This letter
details the thematic findings of the internal audit review and advises firms to consider the
insights as a benchmark for the next credit risk management framework controls review,
with the aim of identifying and fortifying potential weaknesses.

e PRA Dear CFO letter — review of 2024 auditor reports: This |etter was sent to select deposit-
takers providing feedback from a review of written auditor reports. Annexes to the letter
outline a range of practices to help firms identify possible improvements that can be made
and benchmark against peers.

e FCA Dear CEO letters — APP fraud reimbursement: in line with the new rules on authorised
push payment (APP) fraud reimbursement, the FCA has sent letters to payment and e-money
institutions, as well as banks and building societies, outlining the regulator's expectations
against the new measures. For more information on the new rules relating to APP, or
payments service providers more generally, we highly recommend signing up to Payments
View.

6. FCA — Final Notices

We've included a summary of the key enforcement actions for this month and there are some
interesting lessons coming from them.

o Final Notice — Starling Bank

Starling Bank has been fined ¢.£28.9 million for breaches of Principle 3 (management and control)
relating to its financial crime systems and controls, including those relating to sanctions. One of the
key takeaways from this Final Notice is the FCA's emphasis on the importance of firm systems and
controls evolving at a similar pace to the scale of the business and we would strongly recommend
Senior Managers being mindful of this during periods of growth and change. There is also quite a lot
of criticism of “senior management” in the Final Notice in relation to a VREQ that had been breached
by the bank — notably there was a lack of clarity over which SMF was responsible for ensuring the
VREQ was complied with, there was a lack of AML and regulatory change skills and experience, and
the management information was lacking in quality and consistency meaning there was no effective
challenge and oversight of those implementing the VREQ (amongst other things). All of this we've
heard before, but it never hurts to be reminded of the regulators expectations (even if it comes in the
form of a fine). SMF 16/17s with financial crime responsibilities will also have a specific interest in
this matter given the AML/sanctions angle.

e Final Notice — TSB Bank plc

This Final Notice saw the FCA fine TSB Bank plc £10.9 million for its inadequate treatment of
customers facing financial difficulties or in arrears (this relates to matters pre-Consumer Duty, but
anyone subject to the Consumer Duty should pay close attention). In the FCA's view, TSB’s approach
to collection and recovery was found wanting in several areas, including policies and procedures that
heightened the risk of unfair outcomes, insufficient training that left staff ill-equipped to assess
customers’ financial situations accurately, and manual system workarounds that led to errors. It's a
very interesting read and a stark reminder of the financial and reputational consequences of getting
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things wrong, with TSB now conducting a comprehensive remediation programme and disbursing
£99.9 million in redress to over 230,000 affected customers.

« Final Notice — Mr Kashmiri

The FCA has issued a Final Notice against Mohammed Ali Kashmiri, withdrawing his SMF 29
(Limited Scope) approval and imposing a prohibition order, citing a profound lack of honesty and
integrity which demonstrates that Mr Kashmiri is not fit and proper to perform regulated services.
The backstory? Mr Kashmiri, failed to disclose his criminal convictions during the application
process for becoming an approved person, despite direct enquiries about past criminal offences.
His convictions, which were fraud related, not only questioned his integrity but were also considered
by the FCA to pose a sufficiently significant risk to consumer protection and the overall confidence
in the UK financial system.

7. Other updates

o FCA's whistleblowing policy recommendations: There are some valuable lessons for firms
to learn about whistleblowing policies and practices. A review of the FCA’s process prompted
a revision of the regulator's whistleblowing policy, ensuring that non-executive directors
share information with advisors solely on a confidential, need-to-know basis when internal
escalation is necessary.

e FCA — Consumer Duty price and value outcome rules review: The FCA has published their
review findings and examples of good and poor practice for firms to consider. The findings
emphasise the need for firms to adopt a holistic approach to fair value assessments,
incorporating effective governance to maintain the safeguarding of consumer interests. In
particular, best practices identified included firms with comprehensive governance /
committee structures that regularly review fair value assessments, and robust product
approval processes that involve significant challenge from senior management ensuring
products offer fair value. Other suggested positive practices include detailed reporting to
governing bodies and the appointment of board-level champions for fair value assessments.
Some firms were found to be lacking, particularly in escalating issues identified in fair value
assessments to their governing bodies and inappropriately shifting the responsibility for poor
value onto customers, without considering proactive measures to improve outcomes.

e FCA - Payments Consumer Duty multi-firm review (but learnings and read across for other
firms): The regulator has also published their findings from a review of the implementation
of Consumer Duty in payments firms. The FCA expect all relevant firms to consider their
position against both good and poor practices identified in the review and make the
necessary changes. Various governance and management information (Ml) related points
were made — specifically, the FCA found there was a lack of significant challenge to the
Duty's implementation in Board and committee minutes, alongside minimal evidence of
Consumer Duty Champions actively bringing Duty-related issues to the Board's attention.
The FCA also identified that developing a comprehensive and effective Ml suite posed a
significant challenge for many firms with some struggling to pinpoint relevant metrics, whilst
others were overwhelmed by an excess of metrics, hindering efficacy. Firms also often failed
to demonstrate its utilisation or integration with other pertinent metrics, undermining the Ml's
purpose in evidencing customer outcomes in line with the Duty.
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e FCA review on Authorised Representatives (ARs): In a review of ARs, the FCA has
acknowledged improvements in the oversight of ARs, while also recognising the need for
further action. To aid principal firms in effectively supervising their ARs, the FCA has outlined
best practices, such as ensuring the principal firm’'s governing body approves ARs and
advocating the use of diverse Management Information to evaluate risks comprehensively.

e Investment Association — revised principles of remuneration: This is one for Remuneration
Committees and Chairs of those committees. The revised principles are intended as best
practice guidelines to ensure executive pay aligns with both investor expectations and the
competitive landscape. There is guidance in the document for Remuneration Committees as
to how to interpret the document.

e FMSB consultation — front office supervision of wholesale traded markets: This draft
statement of good practice, prompted by shifting regulation, technological advancements,
and the emergency of new hybrid operating models, aims to provide firms with a robust
framework for supervising market and client-facing activities. Accountability and
responsibilities are covered in the consultation with the proposed updates focusing on
defining clearer support roles within the supervision framework, clarifying the concepts of
supervision, responsibility, and controls, and detailing the expectations in relation to
managing conflicts of interest and supervisory data, amongst other things. These are just
draft guidelines and are not formal standards.

FCA published findings on oversight of Appointed Representatives; On 6 September the FCA
published its findings following a review of how principal firms are meeting Appointed Representative
rules. The FCA sets out good practice and areas for improvement to help principal firms monitor their
appointed representatives (ARS).

e Examples of good practice from principals included keeping clear documentation to show
compliance with the FCA's enhanced rules and using a broad range of checks and
information to oversee and monitor ARs’ activities.

e The FCA did, however, find some firms were taking a tick-box approach to complying with its
rules, relying on basic information like website checks, or using self-declarations from their
ARs, to demonstrate effective oversight.

e The review also found:

o T1in 5 principals had not carried out the required self-assessment or annual review of
their ARs

o approximately half of principals were not regularly reviewing their AR agreements
a third of principals were not using data or management information to monitor
whether ARs were acting within the scope of AR agreements.

FCA Quarterly Consultation Paper No. 45; On 6 September 2024, the FCA published Quarterly
Consultation Paper No.45. Once per quarter, the FCA consults on proposed miscellaneous
amendments to the FCA Handbook. In CP24/18 the FCA is proposing to:



https://sites-simmons-simmons.vuturevx.com/e/81ushxsph8kljgw/439c1864-1254-4245-ac36-1477d889bb85
https://sites-simmons-simmons.vuturevx.com/e/w6ekjdkdnw9yng/439c1864-1254-4245-ac36-1477d889bb85
https://sites-simmons-simmons.vuturevx.com/e/nle2jmtxujzagw/439c1864-1254-4245-ac36-1477d889bb85
https://sites-simmons-simmons.vuturevx.com/e/nle2jmtxujzagw/439c1864-1254-4245-ac36-1477d889bb85
https://compliance.waystone.com/regulatory-update-uk-edition-september-2024/#additional-tab-1-1
https://www.fca.org.uk/news/press-releases/oversight-ars-improving-more-do-says-fca
https://www.fca.org.uk/publications/consultation-papers/cp24-18-quarterly-consultation-paper-no-45
https://www.fca.org.uk/publications/consultation-papers/cp24-18-quarterly-consultation-paper-no-45
https://www.fca.org.uk/publications/consultation-papers/cp24-18-quarterly-consultation-paper-no-45
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e change the definition of firm’ to clarify that designated coordination bodies fall within the
remit of the Enforcement Guide and Decision Procedure and Penalties Manual

e allow a Non-UCITS Retail Scheme (NURS) to be exposed to long-term asset funds without
the constraints of the second scheme rules.

FCA speech on the new listing rules and what's to come; On 6 September 2024, the FCA published a
speech — The FCA's new listing rules and what's to come, by Sarah Pritchard, Executive Director of
Markets and International at The Capital Markets Industry Taskforce conference. The key messages
included:

e the FCA is continuing with its ambitious package of reforms to strengthen the UK's position
in global wholesale markets

o after undertaking the biggest change to the listing rules in over three decades, the FCA
followed up weeks later with a package of measures to further boost the UK's position as a
global and vibrant financial centre

e successisntmeasured in days, weeks or months — it is measured in the long-term economic
growth of UK capital markets.

FCA provides information on approach to recognising funds under the OFR; On 72 September 2024,
the FCA published information on its approach to recognising funds under the OFR.

e The aim of the document is to assist firms in making an application for an overseas
investment fund to be recognised under the Overseas Funds Regime. The FCA sets out
details of the process and explains some of the factors it will look at when deciding whether
an overseas fund meets the conditions for being recognised under the Financial Services and
Markets Act 2000.

e The Overseas Funds Regime (OFR) is a new legislative gateway to allow certain investment
funds established outside the UK to be promoted in the UK, including to retail clients. If a fund
applies for and is given “recognised scheme” status under the OFR, it can be promoted in the
same way as an authorised collective investment scheme established in the UK.

BoE and FCA open Digital Securities Sandbox for applications; On 30 September 2024, the BoE and
the FCA announced that the Digital Securities Sandbox (DSS) has opened for applications. The DSS
allows firms to test regulatory changes in real world scenarios before changes are fully implemented.

e The DSS gives firms the opportunity to explore new technologies in traditional financial
markets, for example, distributed ledger technology (DLT), a system for storing and
managing information distributed across participants in a network. This technology has the
potential to improve efficiency and reduce costs in wholesale markets, benefitting industry
and investors.


https://content.govdelivery.com/accounts/UKFCA/bulletins/3b36879
https://content.govdelivery.com/accounts/UKFCA/bulletins/3b36879
https://www.fca.org.uk/publication/corporate/fca-approach-recognition-ofr.pdf
https://www.fca.org.uk/publication/corporate/fca-approach-recognition-ofr.pdf
https://www.fca.org.uk/news/news-stories/digital-securities-sandbox-opens-applications
https://www.fca.org.uk/news/news-stories/digital-securities-sandbox-opens-applications
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e The FCA and BoE encourage firms that are innovating in financial market infrastructure to
apply to the DSS and have published guidance to help them.

FCA updates its statement on forbearance in relation to investment trust disclosure requirements;
On 30 September 2024, the FCA published an update to its statement on forbearance in relation to
investment trust disclosure requirements. This updated statement sets out the FCA's forbearance given
the Government’s intention to exclude some investment trusts from the PRIIPs Regulation and other
assimilated law.

e In the updated statement the FCA flags that the implication of the forbearance is that it
applies along the distribution chain, to any firm carrying on business relating to these
products, including manufacturing, distribution or marketing. All firms must continue to
comply with other relevant rules and regulations including the Consumer Duty and the
requirements to ensure communications are fair, clear and not misleading. Firms also need
to comply with the requirements in COBS 2.1.1R to act honestly, fairly and professionally in
accordance with the best interests of clients.

e This means firms across the distribution chain will need to consider what approach will
deliver good outcomes for their retail clients. For example, where a firm chooses not to
provide a key information document (KID), they may wish to consider whether any additional
product information is needed to support retail investors, in line with PRIN 2.A.5.3R(1)
requirements to equip consumers with the information to make effective, timely and properly
informed decisions.

JMLSG publishes revisions to Sector 18 (Wholesale markets) in Part |l of its Guidance; On 30
September 2024, the Joint Money Laundering Steering Group (JMLSG) published revisions to Sector
18 (Wholesale markets) in Part Il of its Guidance.

e The revisions, which the JMLSG consulted on earlier in 2024, have been submitted to HM
Treasury for Ministerial approval.

FCA sets out temporary measures for firms on ‘naming and marketing’ sustainability rules; On 9
September 2024, the FCA set out temporary measures for firms on ‘naming and marketing’
sustainability rules. The temporary flexibility is available until 2 April 2025.

e Through engagement with industry and their representative trade bodies, it has become clear
it has taken longer than expected for some firms to make the required changes. In particular,
some firms wishing to use an investment label, or which need to change the names of their
products, require more time to meet the higher standards and prepare the disclosures
needed for the FCA’s approval.


https://www.fca.org.uk/news/statements/forbearance-relation-investment-trust-disclosure-requirements
https://www.fca.org.uk/news/statements/forbearance-relation-investment-trust-disclosure-requirements
https://www.jmlsg.org.uk/consultations/consultation-april-2024-part-ii-sector-18-wholesale-markets/
https://www.jmlsg.org.uk/consultations/consultation-april-2024-part-ii-sector-18-wholesale-markets/
https://compliance.waystone.com/regulatory-update-uk-edition-september-2024/#additional-tab-3-10
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Given the importance of getting SDR right for investors, the FCA is seeking to take a
pragmatic and outcomes-based approach to provide further support to those firms that may
need additional time to operationalise any changes required.
The FCA is offering limited temporary flexibility until 2 April 2025, for firms to comply with
the 'naming and marketing’ rules (i.e. ESG 4.3.2R to ESG 4.3.8R of the ESG sourcebook) in
relation to a sustainability product which is a UK authorised investment fund in exceptional
circumstances where the firm:
o had submitted a completed application for approval of amended disclosures in line
with ESG 5.3.2R for that fund by 5pm on 1 October 2024; and
o iscurrently using one or more of the terms ‘sustainable’, ‘sustainability’ or ‘impact’ (or
a variation of those terms) in the name of that fund and is intending either to use a
label, or to change the name of that fund.
Where firms can comply with the rules without requiring this flexibility, they should do so.
The FCA also expects firms to comply with the rules as soon as they can, without waiting
until 2 April 2025.
Firms must continue to comply with all other relevant rules, including the anti-greenwashing
rule.
These temporary measures do not apply to funds using other sustainability-related terms in
their names that are not specified above.

FCA; PS24 14; Policy Statement for Improving transparency for bond and derivatives markets;

05Nov2024.pdf

The FCA Policy Statement PS24/14, released in November 2024, outlines significant changes aimed
at enhancing transparency in UK bond and derivatives markets. These reforms follow the
Wholesale Markets Review (WMR) and are grounded in extensive feedback from industry
participants on proposed rules set out in Consultation Paper 23/32.

The new rules aim to improve the operation of the existing transparency regime by establishing a

better balance between the need to support the ability of market participants to offer liquidity, and

the need for better and more timely transparency for the market as a whole.

Done by addressing issues in the current bond and derivatives transparency regime, which has
been criticized for limited transparency and high compliance costs.

In summary the PS includes changes to:

Revise the transparency framework for the bond and derivative markets in the UK
Define scope and calibration of the new framework

Clarify exemptions from post-trade transparency

Improve the content of post-trade information: fields and flags

Refine the definition of a systematic internaliser.

Noting for reference:


https://www.handbook.fca.org.uk/handbook/ESG/1/
https://www.handbook.fca.org.uk/handbook/glossary/G4649s.html?starts-with=S
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EY6YbSn-88BPjguUrxxhhwkBg7SuKMzWJw_WrBiFVetybg?e=IJq5Kf
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EY6YbSn-88BPjguUrxxhhwkBg7SuKMzWJw_WrBiFVetybg?e=IJq5Kf
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EVIA Response to FCA CP23_32: Improving transparency for bond and derivatives markets;
06 March 2024

ISDA - Response to CP23 32 Improving transparency for bond and derivative markets 4
March V5 FF post CC (blackline)

AFME; FCA CP 23-32; Improving Transparency for bond and derivatives markets; 06 March
2024

Note; Finbourne & Propellant Report on UK & EU Fixed Income Data Quality Project;

185ep2024

Key Reforms and Objectives

1.

Improved Transparency: The reforms focus on creating a clearer and more accessible
transparency framework. This includes adjustments to the scope of transparency
requirements for bond and derivatives transactions, moving towards a structure that
promotes market integrity, price formation, and best execution.

Scope of Instruments: The policy clarifies the instruments subject to transparency, with a
focus on bonds traded on UK trading venues and certain derivatives under the clearing
obligation. Bonds are classified as Category 1, subject to real-time post-trade transparency
unless deferral criteria are met. Category 2 includes less liquid instruments, for which
transparency is adjusted based on market conditions.

Changes in Systematic Internaliser (SI) Regime: The FCA seeks input on the S| regime's role
in enhancing market competition, integrity, and price formation, with possible reforms
planned in 2025.

Post-Trade Reporting Enhancements: The FCA is streamlining post-trade reporting,
ensuring timely and consistent data release to improve market transparency. Certain large
trades and complex transactions (e.g., packages) are eligible for delayed reporting to
manage liquidity provider risks.

Reduced Compliance Burden: To lower costs, the FCA proposes eliminating certain
complex calculations, such as those in the Financial Instruments Transparency System
(FITRS). Simplified reporting requirements for instruments like derivatives are expected to
ease firms' operational loads.

Global Competitiveness: Aligning UK rules with international best practices aims to
maintain the UK's competitive edge in financial markets, while ensuring market resilience
and liquidity in various conditions.

Implementation Timeline

Most new rules take effect on December 1, 2025, with some pre-trade transparency
requirements for specific systems beginning March 31, 2025. Trading venues, investment
firms and APAs should familiarise themselves with our rules to ensure they are able to
comply with the relevant requirements. They should assess their current arrangements to
ensure that they will be able to provide adequate transparency once our rules take effect.
The FCA provided a transitional provision that will enable trading venues not to apply pre-
trade transparency to voice and REQ trading from 31 March 2025. Linked to this, a
transitional provision will also enable Sls in bonds and derivatives not to have to provide
public quotes from the same date.

The new transparency rules will not come into force until T December 2025, via a
transitional provision which preserves the current FCA rules to give effect of the current
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transparency regime for bonds and derivatives until that date. During this period, FCA will
also continue to make liquidity determinations and update transparency thresholds for
bonds and derivatives.

iv.  The FCA will conduct a post-implementation review six months after the regime is applied
to ensure effectiveness.

v.  This policy change is expected to foster a fairer, more transparent UK financial market,
attracting global participation and supporting the growth of bond and derivatives markets.

Vi FCA; Updated Regulatory Initiatives Grid; 30November2023.xlsx

Chapter 3; Our Response to Feedback on the Scope Of The New Regime

Chapter 3 of PS24/14 addresses industry feedback on the scope of its new transparency regime for
bond and derivative markets. This scope focuses on ensuring that transparency requirements are
tailored to the liquidity and nature of different instruments to improve market integrity and efficiency.

Key Points and FCA Responses

Trading venues Investment firms
Category 1 and 2 Category 1 and 2

Pre-trade transparency applies No obligation.
depending on the characteristics
of the market model. Waivers
available for LIS orders and
Order Management Systems.
Category 1

Pre-
trade

Minimum size of LIS orders set
in our Handbook.
Category 1

e Real-time reporting unless the trade is above the relevant LIS
threshold.
e The size of LIS thresholds and the maximum length of the deferral
set in our Handbook.
Category 2 Category 2

Post-
trade

Post-trade transparency set by No obligation to report.
the trading venue in line with
criteria set out in our rules.

Category 1 instruments: bonds traded on UK trading venues; certain derivatives subject to the clearing
obligation.


https://wmbaleba-my.sharepoint.com/:x:/g/personal/amcdonald_evia_org_uk/EZgoivTvQ6xPuc-im9eFH5kB4tGRMIGeoePv5WBCj2r3OQ?e=aBglaH
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Category 2 instruments: emission allowances, Structured Finance Products, other debt securities
such as exchange traded commodities and exchange traded notes, and derivatives, and derivatives
that are not in Category 1.

1. Scope for Bonds:

o

Feedback: Respondents broadly supported maintaining the transparency scope
based on whether bonds are traded on a trading venue (ToTV). Some suggested the
scope should include Exchange-Traded Commodities (ETCs) and Exchange-Traded
Notes (ETNs) tied to bond prices.

FCA Response: The FCA will continue using ToTV as the basis for transparency
requirements in bonds, as this approach enhances market liquidity and best
execution. The FCA chose not to include ETCs and ETNs for now, as they trade
more like ETFs. This may be reconsidered in the future.

i.  Weremain convinced that bonds can sustain transparency and will benefit
most from enhanced disclosure of executed transactions.

ii.  Respondents largely agreed with our proposal of maintaining the current
scope based on whether a bond is TOTV. We will proceed on that basis.

iii.  Relative to the alternative of narrowing the scope, and despite the challenge of
calibrating a framework that caters to instruments with such a broad range of
liquidity, we believe — on the basis of the evidence from other markets - that
this will improve liquidity in bond markets and support best execution. It will
also strengthen the case for a bond CT.

iv.  Regarding the suggestion that ETCs or ETNs be included in the scope of these
changes to transparency regime, we believe that as these instruments trade in
a manner more akin to ETFs than bonds or derivatives, this would be more
appropriate at the same time as a review of ETF transparency.

v.  We will consider, as part of the post-implementation review, whether a change
in scope would be appropriate.

2. Scope for Derivatives:

o

Feedback: Industry feedback largely supported limiting the scope of the
transparency regime to derivatives under the clearing obligation. Some participants
suggested expanding to include the derivatives trading obligation (DTO) or certain
commodity derivatives.

FCA Response: The FCA will maintain its focus on derivatives subject to the clearing
obligation, while potentially reviewing FX derivatives in the future. The FCA
emphasized that limiting the regime solely to DTO products would exclude other
important, liquid derivatives.

i.  Here, and throughout the responses to CP23/32, respondents generally agreed
with the purpose of our changes to the transparency regime, irrespective of
whether they thought the particular level of transparency that we had
calibrated was appropriate. We agree that transparency of FX derivatives
could be looked at in the future.

ii. — While we would welcome greater international cooperation to further improve
transparency standards, that shouldn’t prevent our ability to improve our
transparency regime on FX derivatives.
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fii.

We disagree that a functioning voluntary reporting infrastructure is
determinative as to whether we should intervene. We believe that setting the
scope of derivative transparency according to the clearing obligation brings an
appropriately broad range of instruments and we will consider as part of the
post-implementation review whether other instruments should be added to, or
removed from, this scope.

The instruments subject to the DTO are certainly capable of sustaining high
levels of transparency. However, there are other instruments that can be
sufficiently liquid to meet high transparency standards but for which the case
for mandatory on venue trading is not yet sufficiently strong.

Hence, limiting the transparency regime only to DTO products would result in a
scope which is too narrow. We will, therefore, maintain the scope as
consulted.

3. Exclusions from Category 1:

o Feedback: There was consensus on excluding less liquid products such as Forward
Rate Agreements (FRAS), basis swaps, and certain overnight index swaps (0IS)
from Category 1 instruments, which are subject to more immediate transparency
requirements.

o FCA Response: The FCA will exclude these instruments from Category 1, focusing
on the most liquid derivatives. It will also regularly review the list of instruments to
ensure appropriate scope.

l.

We will proceed with our proposal to exclude FRAs, basis swaps and OIS and
Fixed-to-Float swaps with reference index other than EURIBOR, SONIA, SOFR,
€STR, and FedFunds from the list of Category 1 instruments.

As part of the post-implementation review, we will consider whether the list
should be updated, but do not believe that committing to a semi-annual review
is necessary or practical.

We will proceed with our proposal to include iTraxx Europe Main and iTraxx
Europe Crossover with a tenor of 5 years as Category 1 instruments.

We are maintaining the same position set out in our supervisory statement
and will not require UK investment firms that transact on venues outside the
UK to publish details of those transactions through a UK APA.

4. Tenor-Based Grouping of Swaps:
o Feedback: Respondents mostly supported grouping swaps by tenor (maturity
duration), but some suggested aligning thresholds with market benchmarks or
excluding longer tenors due to low liquidity.

There was broad support amongst respondents regarding the inclusion of
forward starting swaps within the proposed groups, ie to treat a forward
starting swap just like a spot starting swap with the same tenor.

It was suggested that the scope of Category 1 should be limited to those
derivatives which are subject to the UK trading obligation, as these are a
more liquid subset of derivatives than those subject to the UK clearing
obligation

However, it was suggested that forward starting swaps should be included
within different tenor groups as their liquidity is lower than that in spot
starting swaps

o FCA Response: The FCA will group swaps by tenor for transparency thresholds,
though broken-dated swaps will have longer deferral periods. Certain longer tenors
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(like those above 30 years) will be limited to specific swaps, such as those involving
SONIA, to reflect liquidity levels.

l.

Iii.

Vi.

Vil.

Viil.

On the categorisation, we will maintain the grouping by tenors as consulted as
it factors in differences in terms of sensitivity to interest rate risk (which is an
important parameter to calibrate large in scale transactions) while being
sufficiently simple to implement.

Swaps will be allocated to different categories (to which different large in scale
thresholds apply) only according to their tenors and according to the
parameters set in our consultation, e a 5 year and one day swap and a 10-year
swap will both be allocated to the 5Y-10Y group. That is consistent with the
approach taken in the US which has a similar grouping of swaps by tenors.
However, as discussed below we intend to calibrate the length of the deferrals
for broken-dated swaps differently compared to those applicable to
benchmark swaps.

In relation to the inclusion of broken-dated swaps (ie any non-benchmark
maturity swap) in the same group as benchmark swaps, we recognise that the
liquidity profile may be different and lower for some broken-dated swaps.

1. Broken-dated swaps are often traded by institutional investors such as
pension funds or by non-financial investors, like corporations, to hedge
their underlying risk. We note however that, as evidenced in CP23/32,
broken-dated swaps trade in similar sizes as benchmark swaps, and in
some cases in larger sizes.

2. Given that the purpose of grouping swaps by tenors is the calibration
of large in scale thresholds, we intend to maintain them in scope of
Category 1 and within the same group benchmark swaps belong to.

3. However, to ensure adequate protection for liquidity providers, in this
policy statement we provide further calibration to broken-dated swaps
by allowing, compared to benchmark swaps, a longer deferral period.

On the exclusion of FedFunds OIS with a maturity of 30-to-50 years while
including those swaps for SONIA OIS, EURIBOR and SOFR, we note that our
starting point for establishing the classes of derivatives in scope of Category 1
is the Bank’s clearing obligation.

1. The clearing obligation currently excludes any OIS based on FedFunds
beyond 3 years.

2. Inour analysis, we restricted the OIS in FedFunds to tenors between 7
days and 3 months given the very limited liquidity beyond 3 months.

Regarding excluding from Category 1 any swap with a tenor longer than 30
years, we concur that there is less liquidity in those tenors for SOFR and
EURIBOR. While still comparatively less than in other tenors, SONIA OIS shows
more liquidity in tenors above 30 years, as measured by number of trades and
notional amount traded, than SOFR and EURIBOR.

Given the relevance of tenors in this group for UK institutional investors, we
maintain the group for SONIA OIS but recalibrated the large in scale threshold
to ensure adequate protection of liquidity and price formation.

In relation to the differentiation of tenors in EURIBOR, we will only include
EURIBOR IRS based on 3m and 6m in Category 1. We concur with respondents
that the vast majority of liquidity in EURIBOR IRS is in those indices, as also
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confirmed by their inclusion in the ICE Swap Rate index and in our derivatives
trading obligation.

Finally, as supported by respondents, we are maintaining forward starting
swaps in the same tenor group as spot starting swaps and requiring trading
venues and investment firms to provide the information about the effective
and termination dates to allow users of post-trade information to separate the
2 types of swaps.

e Summary; The FCA's final transparency regime balances industry input by adjusting the
scope to focus on liquid instruments, while excluding or deferring transparency for less
liquid or complex transactions. The FCA aims for a practical and proportionate
transparency framework that supports price discovery, liquidity, and efficient trading in UK
bond and derivative markets.

Chapter 4 Our Response to Feedback on the Framework for Waivers & Deferrals

Chapter 4 of PS24/14 addresses feedback regarding the framework for waivers and deferrals in its
new transparency regime for bond and derivatives markets. The objective is to create a balance
between enhancing market transparency and protecting liquidity providers from undue risks.

Key Points and FCA Responses

1. Pre-Trade Transparency and Waivers:

Feedback: Respondents supported removing pre-trade transparency requirements
from voice and Request-for-Quote (RFQ) systems but raised concerns about the
complexity and potential costs of compliance with waiver conditions.

FCA Response: The FCA will remove pre-trade transparency requirements for RFQ
and voice systems without requiring a waiver, bringing it in line with international
practices. Continuous transparency will still apply to order book and auction
systems, while bilateral negotiated trading will be exempt.

o

l.

Vi.

We are modifying our original proposal and removing pre-trade transparency
for any system other than a continuous auction order book, quote-driven
trading systems and periodic auction trading systems.

We believe this aligns with international practices.

We agree with those respondents who consider problematic the application of
pre-trade transparency to trading which is based on bilateral negotiation or on
quotes provided on request, regardless of whether it is on venue or OTC.

We therefore confirm that, as a consequence of removing RFQ systems from
scope of pre-trade transparency, there will be no Sl-specific pre-trade
transparency requirements for bonds and derivatives once the new regime is
in place.

As a result of removing the default presumption of pre-trade transparency
from systems based on negotiation and in absence of conditions for granting
it, the proposed negotiated trade waiver is redundant. We have therefore
removed it from the rules.

While no pre-trade transparency obligation applies, the general requirements
for business to be conducted in a fair and orderly manner will continue to

apply.
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vii.  In relation to post-trade risk reduction services, in CP24/14 we proposed to
disapply the transparency requirements to transactions that arise from risk
reduction services. We will consider responses received once the CP closes
and provide final confirmation in the respective policy statement for CP24/14.

2. Elimination of Negotiated Trade Waiver Conditions:

o

Feedback: Industry feedback indicated that requiring negotiated trades to be
executed within the spread on order books was costly and impractical.

FCA Response: The FCA has removed this condition from its proposed negotiated
trade waiver and removed the waiver itself, exempting bilateral negotiated trades
from pre-trade transparency altogether.

i.  Inour consultation, we established a waiver for negotiated transactions to
ensure adequate protection of better priced orders placed on transparent
trading systems, such as bid and offer prices from electronic limit order books.

ii.  Wedon't agree that a system based on waivers introduces uncertainty from
the risk of them being withdrawn by us. MiFID | and MiFID Il have for many
years operated on the basis of waivers and provided the necessary certainty
and stability to operators of trading venues and their users about how they can
be used.

ii. ~ We do recognise however that the additional condition for negotiated
transactions to be executed within the best prices available in the systems
operated by the trading venues increases compliance costs and requires
trading venues to establish new technical systems.

iv.  We understand from respondents that such a condition is unlikely to achieve
the intended objective to protect transparent executable quotes and to
improve best execution. We have also considered the potential disincentive to
establish order books because of the additional compliance cost of linking
bids and offers from those systems with the execution of transactions
executed off-book, including through RFQs.

3. Consistency Across Category 2 Instruments:

o

Feedback: Some respondents worried that the flexibility allowed for trading venues
to set their transparency requirements for Category 2 instruments might fragment
the market. FCA received an expression of concern that a trading venue dealing in
futures and listed options could make the negotiated transactions waiver available
for use whereby sub-LIS pre-arranged trades would be accepted subject to the rules
of the venue without any form of pre-trade transparency (e.g. guaranteed cross
trades).

FCA Response: The FCA will apply a principles-based approach for Category 2
instruments, allowing trading venues to set pre-trade transparency thresholds
based on criteria that ensure fair and orderly markets.

i.  We also confirm that the threshold for LIS pre-trade waiver will, as proposed in
consultation paper, be the same for each instrument as the one applicable to it
for post-trade deferrals.

ii. ~ We are adopting the proposed approach based on setting the factors to which
trading venues must have regard when calibrating pre-trade disclosures for
Category 2 instruments. These rules are part of trading venues’ existing
general obligations of maintaining fair and orderly markets.

4. Post-Trade Transparency and Deferrals:
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o

Feedback: Respondents generally supported simplifying deferrals but stressed the
need for large trades to be deferred to protect liquidity providers.

FCA Response: The FCA will implement a simpler deferral framework, where large
trades can be deferred based on size thresholds tailored to different instruments.
Bonds and derivatives will have separate deferral models to meet the specific needs
of each market.

I

We maintain that our objective of enhancing price formation by prioritising the
prompt dissemination of price information, while also protecting the needs of
those providing liquidity in larger sizes, is consistent with the objectives and
outcomes of the Wholesale Markets Review, and therefore have set thresholds
for deferral, and their durations, with that objective in mind.

5. Trade-by-Trade Information:

Feedback: There was broad support for trade-by-trade reporting rather than
aggregating trades, which can obscure important details for price discovery.

FCA Response: The FCA will require all post-trade reports to be on a trade-by-trade
basis, enhancing transparency.

o

@)

I

We confirm that under our framework for deferrals there are no instances of
reporting the aggregated or consolidated information of multiple trades.

6. 15-Minute Deferral for Complex Transactions:

Feedback: Respondents supported a 15-minute delay for complex trades like
packages, but some argued for longer delays.

FCA Response: The FCA will allow a 15-minute delay for reporting package trades
to accommodate processing complexity but expects firms to report individual
components as soon as possible. The FCA will monitor this deferral period and
assess it further in the post-implementation review.

@)

l.

fii.

Vi.

Vil.

We will proceed with our proposal that the operational complexity of
processing package trades should be recognised by permitting a 15-minute
maximum delay for real-time reporting.

To be clear, the 15-minute maximum delay can only be justified by limitations
in a firm’s technical capability to report in real-time the trade for public
dissemination.

Therefore, each leg of a package transaction should be reported as soon as
booking processes permit and not delayed until all legs are ready to report.
The technical systems shall not factor in any delay, and we would expect to
see the reporting of each leg of a trade initiated at the same time as it is
reflected in the firm’s system for monitoring positions.

We have seen no evidence supporting the view that a 24hr delay is necessary.
Indeed, a delay of 15 minutes is already long enough to allow firms with less
effective reporting systems to meet their transparency obligation.

We shall seek more clarity on the need for a 15-minute accommodation during
the post-implementation review.

As concerns have been shared with us that the permissible maximum delay
may be misused to reduce transparency rather than simply accommodate
system limitations, examination of its impact on transparency is likely to be an
area of focus during the post-implementation review of this PS.

We recognise that certain portfolio trades raise the same reporting challenges
of packages. We have changed our rules to extend the 15-minute maximum
delay to portfolio trades.
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viii. ~ However, where a trade does not qualify as either a package or a portfolio
trade, the maximum delay remains unchanged at 5 minutes. Booking and
reporting systems of trading venues and investment firms must ensure that
executed transactions which do not qualify for a deferral are reported as soon
as possible, and in any case no later than 5 minutes from execution unless the
transaction is either a package or a portfolio.

ix.  We believe, in common with other regulators, that corporate bond reporting
processes or systems should be designed in such a way as to support real-
time reporting and there is no inherent complexity in these instruments that
requires an increased delay. We are therefore, not extending the treatment of
packages and portfolios to corporate bonds

7. Which of the two models do you think can give better calibrations of deferrals for bonds
and derivatives?
o Feedback In general Model 1, or a variant there of, was preferred for bonds with
Model 2 as the preferred approach for derivatives.

. Asregards Model 2's approach of permanently masking capped volumes,
many respondents felt that volumes should always be reported in its entirety
even if only after an extended period. They argued that a complete view of
liquidity, while not time sensitive, is required for analysis of metrics such as
liquidity and concentration risk.

ii.  Several respondents suggested that in having just two size thresholds
Model 1 did not provide adequate granularity to tailor deferral durations for
the wide range of sizes traded. They suggested that there should be three
thresholds, resulting in four size groups.

o FCA Response: The framework for reporting bonds is based on Model 1 and for
derivatives it is based on Model 2.

i, Model 1's proposed reporting of price close to real-time (within 15 minutes)
but without information about the actual size, which would be fully disclosed
at the end of a relatively short deferral would not deliver sufficient protection to
justify its adoption.

ii.  We shall therefore make the shortest deferral period applicable equally to both
price and size. The benefit of creating a fourth size group justifies the marginal
added complexity.

iii.  Both price and size can be deferred for 3 months for trades in the largest
sizes.

iv.  Model 2's approach of indefinitely capping published volumes for trades above
the second threshold shall be modified to ensure that total volumes are made
transparent, even if only after an extended period.

e Summary; The FCA's framework for waivers and deferrals tailors transparency
requirements to different market structures, balancing timely data disclosure with
necessary protections for liquidity providers. The approach seeks to enhance transparency
for market participants while accommodating the operational realities of trading venues
and investment firms.

Chapter 5 Our Response to Feedback on Real-Time Transparency & Calibration of Deferrals

Chapter 5 of PS24/14 discusses feedback on its approach to real-time transparency and the
calibration of deferrals for bond and derivatives markets. The aim is to enhance price formation while
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transactions.

Key Points and FCA Responses

1. Real-Time Transparency for Bonds:
Feedback: Respondents generally supported a move toward real-time transparency
but noted issues with the current approach, which does not accurately account for
liquidity differences across bond types.
FCA Response: The FCA will use a more nuanced approach for setting Large-in-
Scale (LIS) thresholds, considering factors like issuer type, issuance size, maturity,

o

currency, and credit rating. This should improve transparency calibration by

LEBA

providing appropriate protections for liquidity providers, particularly for larger or less liquid

reflecting the unique liquidity profiles of different bond categories.

Groupings and Countries Issuance Instr Trades | Notional

Designated Countries >=2bn | 81% 50% 96% 71%
0-5 Years 43% 24% 25% 28%
5-15 Years 21% 13% 29% 21%
>15 Years 17% 12% 43% 21%
All Others < 2bn 2% 29% 2% 20%
All Others > = 2bn 18% 21% 2% 9%
Grand Total 100% 100% 100% 100%
Sovereign and Other public bonds
Issuer Issue | Maturity | Instrument Trade Trade

Size Count Value Count
Sovereign bonds issued by | > £2bn | < 5yr 14% 32% 22%
UK, France, Germany, Italy, >5<15yr | 7% 37% 22%
USA, Spain (exc. Inflation- . 0 0
linked and S(TRIPS) > 1oy 6% 19% 29%
All other instruments >£2bn | All 23% 10% 23%

< £2bn | All 50% 2% 4%
Total | 100% 100% | 100%
Corporate, Covered, Convertible & Other bonds
Currencies Issue Issuer Instrument Trade Trade Count

Size Rating | Count Value
USD/EUR/GBP >£0.5bn | IG 43% 69% 59%
HY 7% 5% 8%

All other instruments 50% 26% 33%
Total 100% 100% 100%

London
Energy
Brokers'
Association



European London
EVIA = | EBA =

Intermediaries Brokers'

Association Association

I

VI

Vil.

Viil.

We examined the trading patterns of sovereign debt issued by Spain, Belgium,
and Netherlands. We found evidence that supports the views of those
respondents who suggested that the liquidity profile of Spanish sovereign debt
is more similar to those of sovereign debt of the countries identified on the list
than with the instruments in "All other instruments”.

The evidence supporting the inclusion of sovereign debt of Belgium and
Netherlands was less conclusive.

Given the available evidence and views of respondents, we have decided to
include Spain and to review other countries inclusion as part of the post-
Implementation review.

Similarly, on considering the suggestion that we should add “Inflation Linked”
and "STRIP" to the grouping factors for sovereign bonds we were persuaded,
having further analysed their trading patterns, to do so and will place all
instruments that are Inflation Linked or have been split into STRIPs into the “All
other instruments” group.

We also re-considered the market in “Other Public Bonds” and have decided
that, given the lesser liquidity in these instruments when compared to the
sovereign debt of the country in which they are issued, these instruments
would also be more appropriately placed in the “All Other Bonds” group instead
of being included with Sovereign bonds.

However, we were neither offered, nor found, any compelling evidence that oft-
the-run US treasuries, FRNs, or Bills trade in the UK in a manner so distinct, or
to such an extent, that the added complexity of adding these characteristics to
the factors used for grouping would deliver benefits sufficient to justify the
added complication of such a refinement.

We shall welcome any new data that evidences whether we have made the
correct grouping decisions in this response to feedback and shall seek views
on this during the post-implementation review.

These changes result in Sovereign debt being grouped as represented in Table
4

2. Calibration of LIS Thresholds and Deferral Lengths:

Feedback: There was broad agreement that the current LIS thresholds and deferrals
were too generalized, failing to differentiate adequately between bonds with varying
liquidity.

FCA Response: The FCA will calibrate deferral lengths and LIS thresholds based on
specific bond characteristics. Bonds from larger issuers and with shorter maturities,
which typically trade more frequently, will have shorter deferrals. This tailored
approach aims to provide transparency without compromising market stability.

o

I

On weighing the arguments to increase or decrease the thresholds proposed,
we have decided to largely maintain the thresholds as consulted, with certain
modifications as set out below, and focus modification on the applicable
durations of deferrals.

We believe that by moving inflation linked sovereign bonds and, “Other public
bonds,” out of the first group we have addressed much of the concern
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Vil.

Viil.

expressed around the proposed thresholds for the designated list of countries
in “Sovereign and Other public bonds” which we are adopting unchanged.
Direct comparisons between the thresholds we are adopting and those we
proposed are difficult as the contents of groups have changed in line with the
alterations to grouping detailed below paragraph 5.12. However, we would
note that for the "All other instruments” group for Sovereign and Other public
bonds we have been persuaded that our proposal of a threshold of £2m for
real-time publication raised a sufficient liquidity risk, so we have reduced it to
£1m. We believe that the proposed £4m second threshold would have been
appropriate but, having split the group into two by reference to issuance size,
we have an increased granularity available for calibration so we will increase it
to £5m for the more liquid group with above £2bn in issuance, while reducing
to £2.5m for the group of instruments with issuance below £2bn.

For Corporate, Covered, Convertible & Other bonds we believe that the
proposed thresholds posed too great a risk to a market where the instruments
are less homogeneous than in the market for sovereign debt and have reduced
the thresholds.

As explained, we are introducing a fourth size We agree that marginal gains in
transparency are worthwhile and have thus, decided to reverse the treatment
of trades that are equal to the size of a threshold. For example, the test for
whether a trade must be reported in real-time is that it must be “less than or
equal to” the first threshold size rather than, “less than,” as was initially
proposed.

As explained, we are introducing a fourth size group and so we require a third
threshold size. In setting this threshold and the length of the deferral for trades
of size above it, we had regard to three factors:

1. the liquidity available in the market for the specific class of
instruments and the ability of market participants to access that
liquidity to hedge their positions during the deferral time

2. how our proposed thresholds compare to the distribution of
transactions executed in the market in the relevant class and the level
of transparency that our thresholds and deferrals would achieve

3. feedback from market participants on the likely effect of our proposals
on price formation and liquidity

We believe that in selecting the sizes of the fourth threshold for each group of
instruments we have restricted its application to an appropriately small
percentage of trades in the most liquid of groups while recognising the
increased challenges of managing risk in instruments in the less liquid
groupings.

We explained in the previous chapter that instead of publishing price after 15
minutes and size after 3 days, both will be published simultaneously. To
balance the benefits of early price dissemination with the needs for liquidity
protection, we have set this first short deferral to 1 day, that is at the end of the
trading day following the day of execution.

By creating a third threshold, very large trades have been removed from the
third group and thus the extended protection they required is applied directly
and given the lower average size of trades remaining in the third group, a
deferral of 2 weeks for both price and size is more appropriate.
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X.  In setting the long duration of three months for the deferral of this fourth
group of sizes, we considered requiring the publication of prices after four
weeks and volumes after three months. We have chosen to publish both after
three months because we believe that the earlier publication of price would

provide little to no benefits in terms of price formation and could carry residual

risk of increasing the costs of unwinding the positions resulting from the

trades, because the existence (if not the precise volume) of a very large trade
would be known. This approach also simplifies the production and use of
trade reporting data.
xi.  We decided that the three thresholds will be set at the levels which result in the
four size groups shown below.

Sovereign and Other public bonds

Issuer Issue | Maturity | Real- Deferral
Size time 1 day 2 weeks 3 months
Sovereigns >£2bn | <5yr <f15m | £15m <e< | £50m <e< | >£500m
from UK £50m £500m
France, 5-15yr <f10m | £10m <es< | £25m <e< | >£250m
Germany, £25m £250m
gzi’:))/;nU(IS\//(\;Te >15yr <£5m £5m<e< | £10m <e< | “E100M
1) £10m £700m
All other >£2bn | All <f1m fim<es | £5m <e< >£25m
instruments £5m £25m
<f£2bn <fTm fim<e< | £2.5m<e< | >£70m
£2.5m £10m
Corporate
Currency | Issue IG/ | Real- Deferral
Size HY | time 1 day 2 weeks 3 months
GBP, >£500 IG | <£Tm £Im<e<fhm £5m <e< £25m | >£25m
EUR& —|m HY | <f1m | fim<esg25m | 229M<e<E10 1 poom
ush m
All other instruments <f0.5m | £0.5m<e<£2.5m fnz Sm<e<£10 >£70m

2. Enhanced Deferral Framework for Derivatives:
Feedback: Respondents supported different treatment for derivatives, given the
varied liquidity levels across derivative types and maturities.
FCA Response: For derivatives, the FCA has implemented Model 2, which sets a

o

single LIS threshold but introduces a cap for very large trades. This cap

permanently masks the size of exceptionally large trades while ensuring price
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information is disclosed after a deferral period, providing greater protection for
liquidity providers.

l.

fii.

In CP23/32, we recognised that the market in the 30Y-50Y tenor group is less
active in terms of average daily number of trades and volume executed. This is
also as a consequence of the longer duration. The evidence against the
liquidity of that group is stronger for SOFR OIS and, to an extent, for EURIBOR
swaps.

As a consequence, we are removing any swap in the 30Y to 50Y group for
EURIBOR and SOFR from the scope of Category 1.

Instead, SONIA OIS with tenors between 30Y and 50Y appears to be more
liquid compared to EURIBOR and SOFR, especially in terms of average number
of daily transactions. Given the stronger liquidity of SONIA OIS and the fact
that it is particularly relevant for some institutional investors like pension
funds, we retain longer dated swaps but with a lower block threshold (as
described below). This should ensure that end users have access to timely
information about the liquidity available in the market and the pricing of SONIA
OIS (which should support the delivering of best execution) without harming
liquidity provision.

3. Three-Tier Deferral Model for Bonds:

Feedback: Many respondents recommended a three-tier deferral model to better
accommodate the range of trade sizes and liquidity levels in the bond market.

FCA Response: The FCA has adopted a three-tier approach for bonds, with different
deferral lengths for small, medium, and large trades. This approach balances
transparency with protection for larger transactions that might otherwise impact
market stability.

@)

l.

fii.

Given the feedback received in favour of Model 2, we intend to adopt it with
one modification. Following the consultation period, we explored with market
participants ways to address one of the deficiencies of the Model 2, which is
that it provides significant protection to large trades but at the cost of limiting
public information about the overall size of the market because of the system
of caps.

We will change the deferral model by requiring all trades concluded during a
quarter to disclose the full size of the transaction by the end of the following
quarter. While the information is unlikely to be useful for price formation
purposes - given the quick decay of the information content - it would still be
useful for transaction cost analysis and have better information about the size
of the market.

The length of time between the execution of the trade and the full disclosure of
its size (minimum 3 months for the transactions executed at the end of the
quarter, close to 6 months for those executed earlier in the quarter) should
preserve the benefits from the masking of the size above the cap in terms of
protection of liquidity providers.

4. Disclosure of Trade Size Over Time:

Feedback: Respondents highlighted the importance of disclosing full trade sizes
eventually, even for capped transactions, to support accurate market analysis and
risk assessment.

o
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o FCA Response: The FCA agreed and will require that trade sizes for capped
transactions are fully disclosed after an extended deferral period, ensuring that all
market data is eventually transparent for analysis.

.

i,

Vi

Vil.

Viil.

On the methodology for the calibration of the thresholds, as described above
we tried to factor in the various dimensions of liquidity, including qualitative
information on the availability of pre-trade transparency available in the
market. Our calibrations were set prudently by excluding alternative sources of
liquidity for hedging purposes, such as that available from futures markets.
Conversations with market participants, including those operating in the
interdealer market, confirm that the proposed thresholds strike, with the
exception of SONIA OIS, the right balance between transparency and the
protection of liquidity. We also compared our transparency regime to those
applicable to the same classes of derivatives in other jurisdictions and we
concluded that our regime would not be an outlier in terms of outcomes.

On broken-dated swaps, in CP23/32 we recognised that broken-dated swaps
have a different liquidity profile than benchmark tenors and that they are often
used to hedge specific positions by institutional investors or corporates. We
provided evidence about the relevance of broken-dated swaps, which for SOFR
OIS was 33% of the volume and 15% of the trades in the 5Y to 10Y tenor
group. We also showed that broken-dated swaps trade in similar sizes to
benchmark swaps, which suggests that similar threshold shall apply to both
types of swaps.

We understand that firms providing liquidity to institutional and corporate
clients do not hedge their risk by entering in equivalent broken-dated swaps
but rather use a combination of transactions in benchmark swaps and other
risk management tools to manage their exposure at portfolio level.

We also note that the US has included broken-dated swaps since the
beginning of their post-trade transparency regime in 2013.

Similarly, our current rules include any swap executed in a non-benchmark
tenor.

We intend to allow transactions in broken-dated swaps — with the exclusion of
any swap with a tenor shorter than 12 months — that are above the large in
scale threshold to benefit for a longer deferral until T+1 (compared to end of
day for any benchmark trade).

The reason for the 12-month minimum being that most broken-dated swaps
with a tenor less than 12 months relate to monetary policy dates (e.g. MPC),
and they are generally considered not proper broken-dates and are deemed
very liquid (and traded in large sizes). Therefore, such swaps shouldn’t need
any additional deferral and in dialogue with stakeholders we believe they can
be proxied as broken dated swaps of less than 12 months. Like any swap
transaction above the cap sizes, the full volume of a transaction in a broken-
dated swap would not be disclosed at the end of the deferral period but only
on a quarterly basis.

We consider a benchmark swap any swap with a tenor of 3, 6, 9 months, or
one whole year and annual increments thereafter.

The calculation should follow the current market convention where the tenor is
calculated as the difference between the effective date after execution and the
expiry date (or termination date). The effective date should be adjusted so that
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XI.

Xil.
Xiii.

XIV.

XV.

XVI.

XVil.

XVIil.

XiX.

XX.

XXI.

it always falls on a business day at the time of execution, while the expiry date
is not (ie it applies regardless of whether it is on a business day or not).

On the separation of derivatives instruments between Category 1 and
Category 2, we explained in CP23/32 that we would ensure that adequate
transparency applies where the market requires greater disclosure of
information on executed transactions not already provided by the market.

We included in Category 1 derivatives that are subject to the clearing
obligation and that are sufficiently liquid to sustain real-time transparency.
Some of those derivatives are also subject to the trading obligation.

Given their size and the fact that trading is fragmented across many trading
venues and OTC, there is a strong case to establish minimum standards that
apply to all transactions.

Exchange traded derivatives like interest rate futures are essential hedging/risk
management instruments for financial markets participants but the level of
transparency historically provided by market operators shows that the case for
intervening by setting harmonised parameters such as large in scale
thresholds and the length of deferrals is less compelling. Our approach will
remain under review.

On the levels of the thresholds and the length of deferrals, we updated our
analysis using data from a longer period (April 2023 to December 2023) and
tested our proposed thresholds against the new data.

Following further conversations with market participants, we made some
adjustments to ensure that the transparency regime for derivatives achieves
the intended outcomes and so that it is also not an outlier compared to other
jurisdictions, in particular the US for SONIA, SOFR, Fed Funds, EURIBOR, and
ESTR and the EU for ESTR and EURIBOR.

As recommended by market participants, we conducted a more
comprehensive review of the thresholds for SONIA OIS. The results are shown
in the table below. On average, we reduced the thresholds for each tenor group
between 20% and 33% compared to the ones proposed in CP23/32.

Overall, our calibration of the thresholds using the new data will result in 70-
80% real-time transparency for SONIA. Similarly, for EURIBOR 60- 85% of
transactions will be reported in real-time.

For ESTR, SOFR and Fed Funds, similar results are achieved with 60-80% of
transactions being reported in real-time.

The table below highlights the final thresholds we will implement for SONIA.
Annex 1 outlines all final thresholds for EURIBOR, ESTR, SOFR and Fed Funds.

Table 12: LIS thresholds — SONIA

Maturity group (greater than

— less than or equal to) Block (€) Cap (€)
(7 days — 3 months) >1,800m 2,500m
(3 months — 6 months) >250m 400m
(6 months — 1 year) >200m 300m
(1 year — 2 years) >120m 150m
(2 year — 5 years) >75m 120m
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(5 years — 10 years) >50m 80m

(10 years — 20 years) >40m 60m

(20 years - 30 years) >20m 30m

(30 years - 50 years) >70m 20m

Table 13: Impact on transparency — SONIA
Trades reported by EOD, or
Maturity group (greater iy . . 7'd_2)// for/broken tenors, and
than — less than or rades reported in real-time | visible volume
equal to) Trades Volume Trades \Volume
(7 days — 3 months) 75% 41% 56%
(8 months — 6 months) | 80% 31% 46%
(6 months — 1 year) 75% 23% 34%
(1 year — 2 years) 80% 34% 40%
(2 year — 5 years) 75% 34% 100% 59%
(5 years — 10 years) 80% 44% 59%
(10 years — 20 years) | 75% 32% 32%
(20 years — 30 years) | 75% 40% 52%
(30 years — 50 years) | 50% 11% 371%
Model 2: LIS thresholds and length of deferrals for index CDS
xii.  Inlight of the responses received, we will proceed with Model 2 (Tables 22 and 23 in

CP23/32). However, like for interest rate swaps, we are amending Model 2 to require that all
trades executed in a quarter are reported in full (ie, with full disclosure of the traded volume for
those that benefitted from a cap) by the end of the following quarter.

Product

Price and size; real-time

Price and volume; EOD

iTraxx Europe Main <£50m >£50m (cap at £70m)

iTraxx Europe Crossover <£15m >£15m (cap at £20m)

Transition to the new transparency regime

xiii. — We recognise that all the rules regarding the content and calculation of deferrals will come

into force on the same day. This means there will still be a degree of overlap resulting from
trades deferred under the current regime but published once this new one is in force. We shall

engage further with the relevant stakeholders to agree on the treatment of trades executed

before the new regime goes live but reported after.

xiv.  For clarification on the point raised by one respondent — where a package trade that is
executed OTC contains a Category 2 derivative then calculation of the duration of the deferral
to apply to all legs of the package shall treat the trade in that derivative as if it was eligible for
a deferral until the end of the day. This does not imply that the Category 2 derivative needs
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itself to be reported just as a result of being part of a package. Where such a package is
executed on a trading venue the venue’s deferral calibration of that instrument shall be

applied.

e Summary; The FCA’s adjustments to real-time transparency and deferral calibration
introduce a tailored approach for bonds and derivatives. This new framework aims to
enhance price discovery and market integrity by promptly disclosing price and trade
information, while implementing varied deferrals to protect large trades and reflect the
diverse liquidity profiles across instruments.

Chapter 6; Our Response to Feedback on Exemptions from Post-Trade Reporting

Chapter 6 of PS24/14 addresses feedback on its proposed exemptions from post-trade reporting
requirements for bond and derivatives markets. The FCA’s goal is to streamline reporting obligations
and exclude transactions that do not contribute meaningfully to price formation or market
transparency.

Key Points and FCA Responses

1. Exempting Non-Price-Forming Transactions:

o Feedback: Respondents generally supported exemptions for transactions that do
not contribute to price discovery, such as technical or administrative trades, and
post-trade risk reduction services.

o FCA Response: The FCA confirmed that certain non-price-forming transactions will
be exempt from post-trade transparency requirements, as these trades do not offer
useful information for price formation. This exemption will apply to specific
transaction types like portfolio compression, risk-reducing trades, and internal
transfers within firms.

I Since respondents agreed that give-up and give-in transactions do not
contribute to the price formation process, we will proceed with amending, as
proposed, the definition of give-ups and give-ins that will be exempt from post-
trade reporting.

ii. — We believe that consistent with feedback from respondents, the existing
definition for give-up and give-in transactions is sufficient to determine the
scope of exempted trades (including those contemplated by the respondent
who suggested guidance), and therefore that no additional guidance is
currently required.

2. Consistency Across Trading Venues:

o Feedback: Some respondents requested clearer guidance to ensure consistency in
how different trading venues apply these exemptions.

o FCA Response: The FCA will provide additional guidance to ensure consistent
application of exemptions across trading venues. This should prevent discrepancies
in reporting practices and ensure market participants receive uniform data.

3. Specific Exemptions for Derivatives:

o Feedback: Industry participants emphasized the importance of exempting certain
complex derivatives trades that are not price-forming, to reduce the reporting
burden on firms.
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o FCA Response: The FCA will exempt certain complex derivatives transactions,
particularly those related to hedging or internal risk management, from post-trade
reporting. This change aims to reduce unnecessary reporting costs for firms while
preserving transparency for price-relevant transactions.

4. Review of Exemption List:

o Feedback: Some respondents suggested that the FCA periodically review and
update the list of exempt transactions to reflect market changes and evolving
trading practices.

o FCA Response: The FCA agreed to review the list of exempt transactions regularly.
This approach will ensure that reporting requirements remain relevant and aligned
with market developments over time.

e Summary; The FCA's updated framework for post-trade reporting exemptions focuses on
eliminating the reporting of non-price-forming transactions, thereby reducing compliance
costs and enhancing the relevance of reported data. This tailored approach to exemptions
is intended to improve the usefulness of post-trade transparency without overburdening
market participants.

Chapter 7 Our Response to Feedback on Content of Post-Trade Information: Fields and Flags

Chapter 7 of PS24/14, responds to feedback on the required content for post-trade information in
bond and derivatives markets. This chapter focuses on the fields and flags that firms must include in
their post-trade reports, aiming to enhance data quality and clarity for market participants.

Key Points and FCA Responses

1. Standardized Fields and Identification:
o Feedback: Respondents supported clearer, standardized data fields in post-trade
reports to improve consistency, particularly around instrument identifiers like ISINs
(International Securities Identification Numbers).

l.

It was pointed out to us that existing ISIN codes contain all the data points
which would be offered by UPI plus additional information. The ISIN could
therefore have elements removed to functionally offer the same level of
information as the UPI and in particular, for benchmark interest rate swaps,
the ‘Expiry Date’ attribute could be removed to avoid the situation where
different ISINs are issued on a daily basis for the same instrument, making it
impossible to compare prices across a time series and negatively impacting
reference data quality.

The OTC ISIN could therefore be updated to include forward starting tenor for
benchmark swaps.

We also received an expression of concern as to whether it would be possible
to set up UPIs in time to meet reporting requirements for immediate or 15-
minute delayed data transparency. That respondent sought further guidance
as to the procedures being put in place to ensure this can be achieved.
Respondents generally agreed with our proposal to set the scope of the use of
UPI to OTC derivatives, though appeared apprehensive about the identifier’s
broader use.
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One respondent strongly disagreed with our proposal. They argued that UPIs
should apply to all financial instruments including ETDs. They noted the
inherent definitional complications with ‘OTC’ but maintained that UPI
assignment should occur for all derivatives whether traded on an exchange,
MIFIR trading venues or an Sl.

Respondents who agreed with our proposals made two main points.

1. Itis preferable to use separate additional fields, as opposed to
modifying the UPI itself, so as to preserve the ISO 4914 standard for
UPI and therefore enable greater consistency in reporting across
jurisdictions.

2. It avoids ‘code inflation’ whereby the inclusion of rolling dates (for
example in ISIN codes) results in new codes being created on a daily
basis for the same instrument, increasing costs for market
participants and reducing data quality. However, some respondents
did suggest that similar to the approach proposed in the EU, the ISIN
could be modified to remove the ‘Expiry Date’ field, rather than adding
fields to be reported alongside the UPI

Most respondents said that the introduction of UPI would impact their costs,
noting in particular that simultaneously maintaining ISIN and UPI reporting
capability would have significant cost implications. Some respondents cited
the need to pay the DSB’s power user fees to generate ISIN and UPI codes as a
significant cost for their business.

Respondents were therefore eager to hear from the FCA on the likely timings
for the introduction of UPI and, if deemed appropriate, phasing out of ISIN.
Some noted that they are already being required to implement UPI in other
jurisdictions (for example, under EMIR Refit reporting rules), and so its
implementation in the UK would not materially increase that existing cost
other than through the inclusion of additional fields alongside UPI.

Some respondents argued that it would be cheaper to deploy a modified ISIN
than to implement ‘UPI+'. It was suggested that, as part of the post-
implementation review, the FCA should evaluate whether ISIN or UPI+ provides
higher reporting consistency and data quality.

FCA Response: The FCA will require the use of standardized fields, including ISINs
for bonds and Unique Product Identifiers (UPIs) for derivatives, to improve data
reliability and ease of analysis. This move aims to enhance data comparability and
clarity across markets.

l.

FCA are amending our original proposals and moving directly to the use of
UPIs for OTC derivatives trade reports (as opposed to requiring that both ISINs
and UPIs be reported for these trades) given the following points. In our
conversations with industry since the publication of CP23/32, it has become
clear that the vast majority of market participants prefer this approach. This
represents a cost saving relative to maintaining both identifier codes for trade
reporting.

In many cases, these same market participants have already deployed the
infrastructure to support reporting of UPIs elsewhere. Indeed, the UPI has
already been adopted by seven jurisdictions globally, whereas the OTC ISIN is
only currently mandated in the EU and UK.
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UPIs resolve the existing issue with ISINs whereby a derivative is given a new
ISIN code every day to reflect changes in the combination of its effective date,
expiry date and tenor.

Adopting UPI will promote consistency with international standards.

We had heard from market participants since publishing PS23/2 that the
transition to using UPI within the EU EMIR context was relatively smooth. We
are continuing to monitor progress with implementation of UK EMIR Refit,
which went live on 30 September 2024.

Given this change to our proposals, we believe that rather than introduce a
new field for UPI codes, it would be most appropriate to add 'UPI’ as a valid
entry in the existing ‘Instrument identification code type’ field and then allow
the appropriate instrument identification code to be reported in the ‘Instrument
identification code’ field (this field will not require any changes to make this
possible as the alphanumeric format for ISINs and UPIs is similar). Those
submitting the report would then be required to report a UPI code where one
exists — that is, for OTC derivatives — and an ISIN otherwise.

We will give further consideration to how trade and transaction reporting
requirements can be aligned to reduce the compliance burden for firms. The
FCA will shortly publish a separate discussion paper seeking views on UK
transaction reporting requirements. This will include seeking views on
identifying OTC derivatives in transaction reports.

We will proceed with introducing the additional fields enhancing the UPI to
identify an instrument.

Regarding our proposed changes to Table 2 of Annex Il of MiFID RTS 2 in
CP23/32 we indicated that the ‘Effective date of the contract’ field should
report the ‘Length of the financial instrument’s contract’. This is a typo, and the
Effective date of the contract’ field should instead be used to report the
contract’s start date which, in conjunction with the maturity date of the
contract, should allow market participants to calculate the tenor of an
instrument. We have updated the draft text in the table to correct this typo.

We understand that effective and termination dates are already essential
components of trade confirmations, and therefore it does not represent a
material uplift by requiring firms to report these. We will therefore proceed with
requiring that, for derivatives trades, market participants report (unadjusted)
Effective date of the contract’ and ‘Maturity date of the contract, but not tenor
of an instrument.

Given our revised approach to implementation of the UPI and simultaneous
removal of ISIN reporting requirements for OTC derivatives, we believe that the
main concern relating to costs of identifiers — namely, the cost implication of
maintaining both UPI and ISIN simultaneously for a single instrument — has
been resolved.

We expect that firms will have transitioned from ISIN to UPI for OTC
derivatives trade reports from the end of our 13-month implementation period.
Given that firms will not be required to report ISIN and UPI codes for a single
instrument, and that this effectively resolves the daily ISIN issue with respect
to OTC derivatives, we believe this addresses concern as to whether it would
be possible to set up UPIs in time to meet reporting requirements for
immediate or 15-minute delayed data transparency.
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2. 'Price’ and related fields

o

Feedback: Respondents unanimously agreed that we should work with industry to
develop guidance on the reporting of prices under post-trade transparency. It was
suggested that we implement the agreed standards in FIRDS. It was also suggested
that we develop a broader approach to developing guidance on data quality, not just
prices.

FCA Response: We will proceed with our proposed changes to the ‘price’ and related
reporting fields. We will engage with market participants, including as part of the post-
implementation review, to better understand where market convention should take
precedent over reporting a percentage for a bond'’s price.

i.  We will proceed with our proposed introduction of a ‘price conditions’ field.
Regarding timeliness for reporting of actual price, this should be handled
consistently with the deferral thresholds and that price should be published as
soon as possible once a deferral has expired.

ii. — We will proceed with our proposal to work with industry to develop guidance
on the reporting of prices under post-trade transparency.

ii. — We will also consider, as part of the post-implementation review, whether there
are any other areas of focus where further guidance in collaboration with
industry would support the transparency regime.

We will proceed with our proposed amendments of Table 4 of Annex Il of RTS 2.
Regarding the suggestion that securitised derivatives should be treated separately
from ETCs and ETNs when measuring the volume of transactions, our understanding
is that the majority of securitised derivative trade reports are currently processed with
a monetary price and number of contracts or units, which can be multiplied to give a
notional amount. For the remaining minority of trade reports that currently report in
percentage price notation, these should continue to be reported as such.

Regarding the suggestion that ETCs and ETNs should be categorised as bonds, the
measure of volume remains as defined and therefore we did not see the value in
recategorization. Similarly, for SFPs such as RMBS, CMBS and ABS, we have defined
how to measure volume for structured finance products and do not believe, therefore,
that recategorization is additive.

Regarding the suggestion of reporting notional risk for certain instruments, we believe
that market participants should have sufficient information at their disposal to
calculate DVO1 and therefore that an additional reporting requirement is not
necessary.

Regarding whether notional or par-amount should be reported instead of nominal for
bond trades, market participants should have the requisite information in a trade
report to multiply the reported price of a bond (percentage) by the nominal amount
and arrive at the total value of the instrument held. RTS 23 data on total issued
nominal amount for a bond is publicly available in FCA FIRDS.

3. Use of Flags for Specific Transaction Types:

o

Feedback: Market participants welcomed the proposal for additional flags to
distinguish between various transaction types, such as package trades, benchmark
trades, and post-trade risk reduction. Most respondents agreed with the proposal to
introduce a portfolio transactions flag ‘PORT".

The main refrain from respondents was that the price of a bond in a portfolio trade
may not reflect the market price for the individual bond. It would be useful to
understand whether PORT and TPAC flags are mutually exclusive — if so,
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respondents generally prefer that TPAC be reported over PORT (as reflected in
paragraph 8.62 of CP23/32), and argue that this approach be formalised in
guidance. Respondents also sought clarity on the distinction between a package
and portfolio transaction.

FCA Response: The FCA will implement new flags for specific transaction types to
help market participants identify and interpret different kinds of trades accurately.
These flags will include markers for large trades, benchmark trades, and
transactions conducted under risk reduction services.

i.  We will proceed with our proposal to introduce a portfolio transactions flag
‘PORT".

ii.  Regarding the assertion that the price of a bond in a portfolio trade may not
reflect the market price for the individual bond, we believe that this is precisely
why a ‘PORT flag is useful. Regarding the reporting priority between TPAC'
and 'PORT, if a transaction qualifies as meeting the definition of both flags,
'TPAC’ should be used.

iii. — We will proceed with our proposal to delete the agency cross ‘ACTX', non-price
forming transaction ‘NPFT, illiquid instrument transaction ILQD’ and post-
trade size specific to the instrument transaction ‘SIZE' flags.

iv. — We will consider as part of the post-implementation review whether there is a
case to be made for adding, modifying, or deleting flags.

v.  We will proceed with our proposal to delete all of the supplementary deferral
flags for post-trade transparency with the exception of the volume omission
'VOLO' and full details ‘FULV" flags.

vi.  Regarding whether TPAC"and 'PORT’ could see increased use to effectively
mask reporting, it is not possible to report both flags simultaneously. We shall
consider this issue as part of the post-implementation review.

vii.  Regarding a flag to indicate whether the dealer undertaking a trade is the buyer
or seller of an instrument, as we did not consult on this point, we propose to
consider it and will invite views as part of the Post-implementation Review.

viii. — Regarding the suggestion that a flag will be needed to indicate if a deferral size
cap has been reached, those submitting trade reports should use the VOLO’
flag and leave the ‘Quantity’ field blank for that report.

ix.  Asregards non-standard settlement periods we believe this is best considered
through the industry-led Technical Group currently working on T+1 settlement.
We do not currently see sufficient value in flagging this information in a trade
report to warrant creating a requirement to that effect.

4. Consistency in Data Reporting:

o

Feedback: Respondents highlighted the need for consistency in how data is
reported across trading venues to reduce discrepancies and improve data usability.
FCA Response: The FCA will enforce uniform standards for data reporting across
trading venues to ensure consistency. This will help end-users, including investors
and data providers, to better interpret post-trade data.

5. Streamlining Reporting Requirements:

o

Feedback: Some participants suggested reducing the number of required fields to
avoid information overload and simplify compliance.

FCA Response: The FCA has reviewed and refined the list of required fields, aiming
to balance data richness with reporting simplicity. Only fields essential for
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transparency and meaningful analysis will be mandated, reducing the compliance
burden on firms.

I Regarding the suggestion that Annex IV, RTS 2 data be used to complement
existing FIRDS data fields for instruments in scope of transparency
requirements, we do not believe that FITRS supplies any information required
to calculate deferrals that is not already available in FIRDS and in our rules. We
will therefore proceed with deleting Annex IV of RTS 2 in its entirety.

6. Future Review of Reporting Fields:
o Feedback: Respondents recommended that the FCA periodically review required
fields to ensure they stay relevant as market practices evolve.
o FCA Response: The FCA committed to periodically reviewing the list of reporting
fields to align with changing market dynamics, ensuring that the transparency
regime remains efficient and up-to-date.

e Summary; The FCA’'s approach to post-trade reporting content prioritizes standardization
and clarity, mandating key fields and flags to distinguish transaction types while enhancing
consistency across venues. By streamlining requirements and committing to ongoing
reviews, the FCA aims to ensure that post-trade data remains relevant, accurate, and easily
interpretable for market participants.

Chapter 8 Our Response to Feedback on the Definition Of A Systematic Internaliser (SI)

Chapter 8 of PS24/14 addresses feedback on its proposed definition of a Systematic Internaliser (SI),
which affects investment firms’ obligations in the UK bond and derivatives markets. The goal is to
refine the Sl definition to make it more practical and to improve market integrity, competition, and
transparency.

Key Points and FCA Responses

1. Move to a Qualitative Definition:

o Feedback: Respondents supported the shift from a quantitative to a qualitative
definition for Sls, which would remove the need for frequent calculations to
determine Sl status. This change was seen as a way to reduce the regulatory
burden on firms.

o FCA Response: The FCA will proceed with a qualitative Sl definition, focusing on the
nature and frequency of a firm’s trading activity rather than rigid metrics. This aims
to offer firms more flexibility while aligning with international standards.

2. Criteria for Sl Status:

o Feedback: Some respondents requested greater clarity on the criteria for
determining if a firm’s activity is “organised, frequent, systematic, and substantial.”

o FCA Response: The FCA will provide additional guidance on these criteria to help
firms assess their S| status more easily. This guidance will cover key aspects like
the regularity and volume of a firm’s trading in specific financial instruments.

3. Implications for Market Integrity and Competition:

o Feedback: Industry feedback suggested that a clearer, qualitative definition could
enhance market integrity and support fair competition by ensuring that only
appropriate firms are classified as Sls.
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o FCA Response: The FCA believes that the new Sl definition will improve
transparency and competition by making it easier for firms to determine and adhere
to their Sl obligations, which in turn supports price formation and liquidity in the
markets.

4. Consistency with EU and Global Standards:

o Feedback: Respondents emphasized the importance of aligning the UK's Sl
framework with EU and international standards to avoid regulatory fragmentation.

o FCA Response: The FCA confirmed that the qualitative Sl definition aligns with
global best practices, ensuring consistency with EU standards while maintaining the
flexibility to address unique aspects of UK markets.

5. Future of the SI Regime:

o Feedback: Participants suggested that the FCA should continue evaluating the Sl
regime’s impact on market dynamics and make further adjustments if needed.

o FCAResponse: The FCA committed to monitoring the new Sl regime and will review
its effects on market structure and competition, with the potential for further
refinements.

l.

lii.

Vi.

We intend to implement the proposals we made in CP23/32 for a new
Glossary definition of an Sl and Guidance in PERG on the definition of an SI. 88
While we appreciate that the application of a new definition introduces
uncertainty, we disagree that the outcome of the changes set out in FSMA
2023 and in our proposed rules result in the broadening of the definition.
However, to ensure an orderly implementation, the application of the new
definition will occur when the rest of the main changes delivered in the policy
statement come into force on 1 December 2025. To achieve this, not only is 1
December 2025 set as the date when our Handbook changes linked to the SI
definition come into force, it is also when The Financial Services and Markets
Act 2023 (Commencement No.8) Regulations 2024 bring into force the new
legislative definition of an Sl. This will also impact the date on which Articles
12 to 17 of the MIFID Org Regulation which deal with the calculations to
determine a firm's Sl status are revoked. We continue to discuss the timing of
the revocation of those articles with the Treasury.

The Handbook Glossary definition of an Sl proposed in CP23/32 referred to
the use of an automated technical systems and included the wording
“electronic systems” such as those allowing digital communication and
execution, as an example of those systems. We agree that the definition of SI
is not limited to electronic systems and that other arrangements can be used.
However, our use of automated technical systems intends to describe
arrangements that are sufficiently stable to support activity that is systematic.
On aligning the SI definition with that of a market maker, we agree that an Sl
operates according to modalities similar to that of a market maker. The
Glossary definition of market maker used in COBS is based on an activity that
is carried out on a continuous basis by mean of prices for buying and selling
financial instruments that are defined by the market maker. The element of
holding out in the definition is also relevant as it describes an activity where a
firm advertises to clients that it is prepared to offer liquidity.

In our proposed Glossary definition and PERG guidance we described Sl
activity along similar lines by referring to activity that is carried out on a
continuous or regular basis, including by broadcasting offers to deal in the
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relevant financial instruments. We do not think further changes to our
definition are therefore necessary.

vii. —If a firm withdraws from the Sl register this does not mean that it needs to
seek authorisation as a trading venue. Withdrawal should be based on an
assessment of whether the bilateral OTC principal trading of the firm satisfies
the new S definition. The key elements of the distinction between bilateral and
multilateral trading remain unchanged. Those are the UK MIFIR definition of a
multilateral system, Article 23(2) of UK MIFIR on internal matching systems
and the guidance on the trading venue perimeter that we finalised in PS23/11.
We think the existing notification regime for Sls works well and that a more
onerous process is unlikely to generate benefits that exceed the costs for
firms and ourselves.

viii. — We disagree with the introduction of a market-wide test, where activity of the
investment firm is compared against that of the whole market in the relevant
financial instrument. On the one hand, to be workable, such addition must be
based on quantitative thresholds and supported by the publication and use of
market-wise data in the relevant instrument. The approach would go against
the changes made through FSMA 2023 which aimed at simplifying the regime
while reducing the dependency on arbitrary thresholds. On the other hand, a
market-wide test in absence of quantitative thresholds would introduce
excessive uncertainty about the definition.

ix.  The definition of an Sl in FSMA 2023 includes reference to activity taking place
outside a UK trading venue'. However, we do not view systematic
internalisation as including transactions carried out on third country trading
venues. This is consistent with the view we took in paragraph 48 of the
Supervisory Statement on the Operation of the MIFID Markets Regime after
the end of the EU withdrawal transition period (‘MiFID Supervisory Statement’),
where we said such transactions should not be made public through a UK
APA.

Xx.  Finally, in line with paragraph 46 of the MiFID Supervisory Statement, we have
not been publishing data on the overall size of the market to enable firms to
determine whether they are an Sl. At the end of 2024 the transitional regime in
Article 16ZA of the MIFID Org Regulation will expire. We do not propose to
publish data on the overall size of the market, in the meantime, before the new
definition of an SI comes into force on 1 December 2025. In this period, we will
not expect firms to undertake calculations to determine their Sl status. Firms
can continue to opt into the Sl regime.

e Summary; The FCA's revised definition of a Systematic Internaliser (SI) focuses on a
qualitative approach, moving away from strict metrics. This change is intended to
streamline compliance, reduce regulatory burdens, and support fair competition. The FCA's
ongoing review of the regime will help ensure that it remains effective in promoting
transparency and market integrity.

Chapter 9 The Future of the S| Regime

Chapter 9 of Policy Statement PS24/14, the FCA explores the future direction of the Systematic
Internaliser (Sl) regime in the UK bond and derivatives markets. The chapter serves as a discussion
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paper, inviting market participants’ input on potential improvements to the regime, particularly
regarding its role in promoting market integrity, competition, and price transparency.

Key Points and FCA Discussion Areas

1. Evaluating the SI Regime’s Effectiveness:

o Objective: The FCA seeks feedback on whether the Sl regime, as currently
structured, is effectively supporting market integrity, competition, and price
discovery, or if modifications are necessary to better achieve these goals.

o Discussion: The FCA questions if the Sl regime adequately facilitates transparency
for over-the-counter (OTC) trading and helps less sophisticated investors access
fair pricing.

2. OTFsandSls

o 9.19In MAR 5.3.7A (3) there are two aspects of the rules relating to OTFs that
reference Sls. These are that:

1. —Itis not permissible to operate an Sl and an OTF in the same legal entity
2. — An OTF is not permitted to connect to an Sl in a way that enables orders in
the OTF and Sl to interact

o 9.20 These restrictions were included in MiFID Il to try and ensure that operators of
OTFs did not have an interest in trades conducted on their venue that created a
conflict with the interests of their clients.

o 9.21 If firms are no longer required to identify themselves as Sls in bonds and
derivatives these two restrictions would no longer apply. It is unclear whether this
would make a practical difference to markets structure.

o 9.22 We do not know how many firms would seek to operate an Sl in the same legal
entity as an OTF. Someone operating a trading venue must be running a multilateral
system, whilst someone trading on a bilateral basis cannot be running a multilateral
system.

o This of itself will limit the extent to which an OTF and someone executing client
orders against their proprietary capital can interact.

o Question 5: What do you think might be the consequences if the restrictions in MAR
5.3.1A (3) no longer applied? Please explain your answer.

o Question 6: If the restrictions in MAR 5.3.1A (3) no longer applied, would it be
necessary to apply new limitations?

3. Potential Adjustments to Sl Obligations:

o Objective: The FCA is considering adjustments to Sl obligations to better align with
market needs and reduce regulatory burdens.

o Discussion: Ideas include changing reporting requirements for Sls, such as
simplifying post-trade reporting or adjusting the transparency requirements for
specific transaction types, which might enhance efficiency without sacrificing
market visibility.

4. Alignment with Broader UK Market Reforms:

o Objective: As the FCA seeks to improve UK market structure post-Brexit, the Sl
regime is being reviewed to ensure it complements wider efforts to enhance
transparency and competitiveness.

o Discussion: The FCA asks if the SI regime could be reformed to better align with
new UK transparency standards, including the development of a consolidated tape
for bonds. This would support consistent and accessible market data.
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5. International Comparability:

o

o

Objective: The FCA is mindful of aligning the UK's SI framework with global

standards to maintain competitiveness and avoid regulatory arbitrage.

Discussion: The FCA invites views on how the S| regime should adapt to be

London
Energy
Brokers'
Association

consistent with practices in other major financial jurisdictions, balancing alignment

with flexibility to address UK-specific market dynamics.

6. Feedback and Next Steps:
Objective: The FCA is gathering input on the Sl regime’s future, which will inform

o

potential consultation on concrete reforms.

Discussion: The FCA invites responses by January 10, 2025, with plans to publish a
follow-up consultation in Q2 2025. Any changes to the Sl regime are expected to
coincide with the new qualitative S| definition set to take effect on December 1,

2025.

e Summary; In Chapter 9, the FCA seeks industry input on evolving the Sl regime to better
serve the UK market. Key areas of focus include enhancing transparency, aligning with
international standards, and supporting broader UK market reforms. The FCA aims to refine
the Sl framework to ensure it is effective, proportionate, and globally competitive, with
further consultation planned for 2025 based on stakeholder feedback.

Question 1: | Do you think the current transparency regime for Sls is effectively
contributing to the price formation process for equities? Please explain
your answer.

Question 2: | Are there specific changes that you think should be made to the threshold
under which the pre-trade transparency regime applies to Sls and the
minimum quote size for SIs? Please explain your answer.

Question 3: | Does the Sl flag on post-trade transparency reports ‘SINT' provide useful
information? Please explain your answer.

Question 4: | If firms trading bonds and derivatives OTC no longer had to identify
themselves as Sls do you think there is a case for adding any new trade
flags to post-trade reports to help identify addressable liquidity? If so,
please explain your proposal for an additional flag.

Question 5: | What do you think might be the consequences if the restrictions in MAR
5.3.1A (3) no longer applied? Please explain your answer.

Question 6: If the restrictions in MAR 5.3.1TA (3) no longer applied, would it be
necessary to apply new limitations?

Question 7: | Do you think that the inclusion of ‘SINT" in contract notes provides any
meaningful information for retail clients? Please explain your answer.

Question 8: | Do you think that there will be any implications for best execution if in
respect of bonds and derivatives firms are no longer identified as Sls?

Question 9:

Do you think that Sl users have access to adequate information to assess

the role that Sls play in helping the clients to meet their best execution
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obligations? If not, how best do you think the information gap should be
addressed?

Annex 1 Large in scale thresholds and their impact on transparency

Annex 1 PS24/14, the FCA outlines the approach to setting Large-in-Scale (LIS) thresholds and
discusses their role in balancing transparency with market liquidity. These thresholds are crucial in
determining when post-trade information about bond and derivatives transactions can be deferred to
protect liquidity providers, particularly for large trades that might otherwise affect market stability.

Key Points on LIS Thresholds and Their Impact

1. Purpose of LIS Thresholds:

o LIS thresholds set the size above which trades in bonds and derivatives can qualify
for deferrals in post-trade transparency. This allows the market to delay reporting
larger trades, preventing potential price impacts that could harm liquidity.

2. Tailored Thresholds by Instrument Type:

o The FCA has calibrated different LIS thresholds for bonds and derivatives based on
liquidity profiles, trade sizes, and other specific characteristics of each asset class.
This customization ensures that transparency requirements are more effectively
aligned with the nature of each instrument.

3. Impact on Price Formation and Liquidity:

o The FCA acknowledges that transparency can improve price discovery but, if
applied to very large trades in real-time, may reduce liquidity as large trades become
riskier for liquidity providers. By using LIS thresholds, the FCA aims to protect these
providers, ensuring they can hedge risks without deterring participation in the
market.

4. Dynamic Adjustments to LIS Thresholds:

o The FCA will monitor LIS thresholds and adjust them periodically, if needed, to
reflect changes in market conditions. This approach allows the FCA to maintain a
balance between transparency and liquidity over time, ensuring the framework
remains responsive to evolving market dynamics.

5. Differentiation of Deferral Durations:

o Annex 1 also explains how different deferral lengths apply based on the size of
trades relative to the LIS thresholds. Smaller trades are subject to shorter deferrals
or immediate reporting, while larger trades can be deferred longer to provide
adequate risk protection for liquidity providers.

e Summary; Annex 1 details the FCA’s approach to LIS thresholds, which play a crucial role in
the transparency regime by balancing timely post-trade reporting with the need to protect
liquidity in large transactions. These thresholds are tailored to different instruments and will
be regularly reviewed to adapt to changing market conditions, ensuring that transparency is
meaningful without compromising market stability.
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Jonathan Herbst, Hannah Meakin and Anita Edwards discuss some of the key issues concerning
the UK regime for Payment For Order Flow

e UK PFOF; Your Recording 1.wav

e Sojusttoremind those who know and love this particular subject, it's Payment For Order Flow
where investment firms, normally are broker, sources the trading interests and executes all
the straights client, but it doesn't just receive reveal permission from the client, it also
receives the full trading commission from the quote other side, the market makeup work
quiddity provider and without going into all the background, the question historically has been
from FCA and other regulated FCA in our context whether that creates a conflict of interest
creates problems with best execution and that would be induced these rules.

e (00:00:46 Hannah Meakin

e Four, so the FCA's rules developed overtime. There was guidance published in 2012 by the
FCA at the time, then a thematic review in 2014, which looked into the practise in more detail.
Dear CEO letter in 2017, which tried to more Periodically, the FCA's expectations and then a
report in 2019, so the rules evolved somewhat over the years, but they were always fairly
hostile to the idea of payment for order flow in terms of kind of where they ended up. The
FCA made it clear that the use of PFOF is unlikely to meet the firms’ obligations relating to
each of the best execution, inducements and conflicts of interest under the FCA rules and
this is now confirmed in handbook guidance.

e Despite the hostility to PFOF, the industry did over the course of those years, make various
arguments and try to draw certain distinctions between different types of clients, different
types of business, different types of brokers. In relation to different types of clients in
particular, | think FCA made it very clear that the rules did apply to each of those types of
clients, but there was a point where the industry was trying to get a bit more flexibility in
relation to ECP business and that was largely because the basic execution rule for example.

e The applies in relation to professional business, but the FCA ultimately made it clear that in
most cases they found it difficult to understand why how it would be possible to comply with
the conflicts of interest rules, even if you were dealing with ECPs, because that will applies to
all types of clients.

e Anita Edwards

e And one of the solutions that firms tried to use once the FCA had set out its views on people
in the UK was to send orders offshore. Did that approach work at all?

e 00:02:44 Hannah Meakin

e Not really. No. ZFC confirmed this was not an acceptable work around, and where they
identified that type of behaviour, they took action to address it. And the real reason.

e That is because when you have any kind of touch point in the UK, even for example, if you
have a broker that is taking an order but then transmitting it offshore, there is still a
requirement to comply with a number of these rules in terms of inducements, best execution
and conflicts of interest. So the point was that if there was any kind of touch point in the UK.

¢ Need to be UK broker then it was going to be difficult from the FCA's perspective to comply
with these Rules and

e Anita Edwards

e There is a non-exclusive liquidity model that the FCA has acknowledged could work with
ECP's in some limited situations. Jonathan perhaps you could describe that for us.

e 00:03:21 Jonathan Herbst
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But if you had something done purely from offshore under the OPE with no touch point of the
UK, that's a different situation and would fall outside our current regime.

Two points:

first is before | get to that, there's always been. | wouldn't say it's a carve out, but there's
always been a distinction between bilateral functionality where PFOF and other rules of that
type applied; and the situation that a multilateral facility/ OTF / market trading venue, where
both sides are charged side by the side, and that is viewed by the regulators as quite distinct
and different, although we can debate the merits of that in respect of LIS trades.

The other Carve out that was created in 2019, was so-called, “Non-Exclusive Liquidity" where
effectively relation to Eligible Counterparties, that the clients would not expect a right first
refusal there. The documentation would be clear that the clients are not being treated to an
exclusive liquidity type situation. There are systems and controls to support that and the
necessary procedures, such that effectively everyone is very clear that when there is liquidity
available, it is then effectively sent out to the client group, and they have that available and
on the coming first come first serve.

So there is a broker execution model which effectively it's like a sort of being a quasi mini
market without being multilateral functionality and that was recognised by the FCA. In
relation to ECP as being a potentially acceptable model.

00:05:09 Anita Edwards

Thanks, Jonathan. And has anything changed since then?

00:05:12 Jonathan Herbst

So, it's complicated.

The first thing to say is there's nothing explicit and clear from the FCA that says it's changed
its position. And indeed, their public statements are what they are. Coming back to the first
point, it's the “unlikely to” wording and the various papers historically that were definitely
hostile to PFOF in making some very strong, if unproven assertions. We may or may not
agree with some of those in the industry, but they made some very hostile comments. That's
the historic position.

It's fair to say since the general election, the FCA, a common with other areas of government,
has been making noises around its competitiveness and its secondary objective generally by
trying to take a somewhat more pragmatic view.

So, there's been nothing explicitly on PFOF; but | think there's been a mood in the market in
certain quarters to at least reexamine at some of the issues, fully recognising the historic
guidance and position of the FCA.

| think the things people are thinking about are the following:

Has anything changed in relation to market structure which might make the PFOF argument
different now. In particular are the costs of providing brokerage service in the 1st place to
professional clients particularly larger professional clients, such that if no payment for order
flow were to be charged, no service would be provided.

The second argument relates t the impact that incoming commissions from a liquidity
provider actually relate to decisions to trade with that particular counterparty. That is the
extent to which a firm could create a robust FIFO audit trail.

The third thing turns on the relative tick sizes. Such that the amount of commissions are
smaller than the associated tick sizes.

The overarching point here is the proving of the negative that the commissions were not
creating unlevel playing fields.
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e There is also an idea to disprove the earlier papers and guidance notes that you cannot
manage conflicts. These could be undermined by some kind of economists or econometrics
work that would look at market structure and look at historic market performance and
actually disprove those assertions because not a lot of economic analysis was done by the
FCA at the time.

e So, | think all of these really give rise to the general point, which is nothing has formally
changed in FCA position, but there is definitely discussion for the first time on the in the
industry.

e | think people are correctly being careful and wary of making radical changes because as
Hannah said a minute ago, the “unlikely to” wording is still there in COBs 2.38-31. But | think
we just wanted to raise this today so that people are aware that there is a debate to be had
going forward.

e Finally, clearly there is a whole question here around the extent to which this business has
gone offshore. So, it is still being provided under the first exclusion from various centres,
particularly Dubai to UK institutional clients.

e You do raise a legitimate question about whether, from a policy perspective, this makes
sense. That is that there exists a question mark, whether the UK has effectively exported its
financial services jobs to other centres, but still not protected its own institutional investors.
That's a policy issue.

REGULARS ALSO IN THIS ISSUE ¢ THE COVER PACKAGE P —

RETOUCHING REFORMS 1Q

03 Foreword 24 Full Discosure

"Our goal is to create a culture of compliance across
Australia’s financial system, and the corporate sector

* RETOUCH | NG REFORMS more generally, by applying the right mix of education,

enforcement and litigation”
Policymaleers are working to complete the implementation of Basel I11, but some 9

components of the framework may need to be recalibrated e Jssash Lango, Avstralion Sscuriies and Investments Commission

Retouching Reforms — |Q November 2024; In an increasingly diverse and complex financial system,
the process of implementing new regulations can take a long time and involve many stages.

e Basel lll is a fitting example. In response to the global financial crisis, the Basel Committee
on Banking Supervision set about raising standards for banks around the world with a wide-
ranging package of reforms. More than 16 years on, the financial system is more resilient,
thanks in part to higher levels of capital held by banks, but the final parts of the Basel Ill
framework have still to be fully implemented.
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e While adoption of the final Basel Ill measures is at varying stages around the world — with
the US still to issue final rules — national regulators have taken different approaches to
certain parts of the framework. Some degree of variation is to be expected to account for the
specificities of individual countries, but there is mounting pressure on the Basel Committee
to revisit those areas where there is more significant and widespread divergence and correct
any flaws in the original calibration.

e One of the hallmarks of Basel Il is a more stringent approach to the use of internal models
to calculate capital requirements. In response to perceived failings in banks’" models,
policymakers have set higher standards that would need to be satisfied for the use of internal
models, while also increasing the risk sensitivity of standardised models. But recent analysis
by ISDA has shown the use of internal models for market risk could decline more significantly
than expected, suggesting the framework should be revised to ensure sufficient incentives
are in place for banks to continue using internal models where appropriate.

e Much now rests on the Basel Committee’s willingness to review standards it finalised years
ago, at a time when it is already focusing on other projects. One example is a new set of
proposed guidelines for counterparty credit risk management, published for consultation
earlier this year. These guidelines span a range of areas and could be beneficial in setting
best practices, but market participants have called for flexibility in the application of the
guidelines, taking into account the different levels of counterparty risk generated by specific
entities and businesses.

After securing her second term as Commission President, Ursula von der Leyen has proposed
Commissioners to the EU Parliament for scrutiny. The new Commission, which should be finalised by
December, will have to balance regulatory priorities with increasing industry calls for competitiveness.

e Therecent 'Draghi Report' presented several recommendations for EU financial services,
including ESMA becoming a single supervisor for all EU security markets, and
reconsideration of the Basel 3.1 roll-out. Such changes would bring the EU’s capital
markets more in line with the US. However, whether any are taken forward remains to be
seen

e Regulators have issued various headline reports on the economic environment. Most
notably, the autumn Joint Committee Report from the three European Supervisory
Authorities (the ESAs — EBA, EIOPA and ESMA) on risks and vulnerabilities in the financial
system underlined heightened economic and geopolitical uncertainties.

e The Joint Committee has also published its 2025 work plan , focusing on digital
operational resilience, sustainability disclosures, consumer protection and securitisation.
Alongside this, the ESAs have published their individual 2025 work programmes,
prioritising the implementation of mandates received in the previous legislative cycle and
preparing for ongoing and upcoming legislative projects e.g. the Retail Investment
Strategy.

e Post elections in the UK, there has been a positive reset in the UK's overall relationship
with the EU. This could lead to greater cooperation in regulatory oversight as supervisors
grapple with common global challenges. However, the EU’'s growing focus on the
competitiveness of its firms and markets, and the continuing push for ‘strategic
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autonomy’ means there are unlikely to be any moves to grant UK firms greater access to
EU markets in the short term.

Progressing the regulatory agenda
e Policy initiatives have continued to progress, despite the recent focus on elections.

Banks — The final adopted texts for CRR3 and CRD6 (the EU Banking Package) were published
in the Official Journal in June and entered into force in July. Implementation of CRR3 will begin
on 1 January 2025, with some transitional periods. However, the Fundamental Review of the
Trading Book (FRTB) component has been postponed until 1 January 2026. The EBA has begun
to issue amended RTS and ITS to ensure consistency across applicable frameworks.

e The EBA has also published its third Basel Il monitoring report , assessing the impact of
the CRR3 requirements on relevant institutions once fully implemented in 2033. The
baseline impact assessment quantifies the difference in minimum required capital
between CRR2/CRDS and the final framework, considering the most impactful EU-
specific adjustments within CRR3/CRD6 and including all buffers/Pillar 2 requirements.
The EBA finds that EU banks would need a total of €0.8 billion in additional Tier 1 capital,
mainly due to capital requirements for the output floor and operational risk.

e The EBA’s guarterly dashboard on minimum requirements for own funds and eligible
liabilities (MREL) found that most in-scope banks met requirements in line with the Bank
Recovery and Resolution Directive (BRRD) deadline in January 2024. The EBA is now
considering an overhaul of the resolution planning reporting framework in order to
achieve greater harmonisation.

e The EBA has begun consulting on draft methodology and guidance  for the EU-wide
stress test, which will launch in January 2025. The 2025 test will have a wider
geographical reach and greater focus on proportionality than the 2023 iteration.

e The annual European Resolution Examination Programme (EREP ) and European
Supervisory Examination Programme (ESEP_) reports highlight priorities for the next
calendar year. Unsurprisingly, these include operational resilience and completion of the
EU Banking Package. Annual data_for the identification of global systemically important
institutions (G-Slls) has also been published.

e The ECB has concluded its cyber resilience stress test , which considered how banks
would respond to and recover from a “severe but plausible” cybersecurity incident.
Overall, this identified some areas for improvement and results will feed into the 2024
Supervisory Review and Evaluation Process (SREP) but will not impact individual firm
capital requirements.

e The ECBisalso consulting on a new guide on governance and risk culture to replace the
2016 SSM supervisory statement and has published assessment criteria_ and sound
practices for banks in relation to digitalisation.

Insurers — As part of the Solvency Il review process, EIOPA has launched five consultations on
regulatory technical standards (RTS) and implementing technical standards (ITS) covering:
liquidity risk management, exceptional sector-wide shocks, undertakings under a
dominant/significant influence, scenarios for best-estimate valuations for life insurance
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obligations and supervision of cross-border activities. Stakeholders have until 2 January 2025 to
respond.

In addition, EIOPA is consulting on implementation of the new Solvency Il proportionality
framework, exploring measures that could be granted to firms who are not classified as
‘'small and non-complex’ but who nonetheless have a risk profile that could justify the use
of such measures.

An EIOPA opinion on the supervision of captives has been issued and it is implementing
measures  to facilitate supervisory cooperation when a (re)insurance undertaking
relocates within the EU.

Finally, EIOPA has published a summary of its College activities from 2023 as well as
areas of focus for 2024, which include prudential resilience, group risk management and
value for money.

Meanwhile, the EC has renewed provisional equivalency for the US insurance solvency
regime, ten years after this was originally granted.

Asset managers — The EBA and ESMA published a discussion paper on the prudential
framework for investment firms, exploring firm categorisation, K-factors, liquidity requirements,
and the IFR/IFD interaction with other regulations.

The review of the Sustainable Finance Disclosure Regulation (SFDR) continues, with the
ESAs publishing joint recommendations to the EC on improving the Level 1 text.

ESMA consulted on further details to support new rules on fund liquidity management
being introduced via the AIFMD Il package from April 2026. It covered rules governing
the characteristics of liquidity management tools (including on calculation
methodologies and activation mechanisms) and draft guidance on how fund managers
should select and calibrate LMTs. Separately, the ECB has adjusted its approach to
reporting requirements for euro area funds to increase the frequency of reporting from
quarterly to monthly and to expand the data to be gathered. These changes take effect
from December 2025.

After some back and forth with ESMA, the ELTIF 2.0 RTS were finally adopted by the EC.
After consideration by the Parliament and Council, they are expected to enter into force
by the end of 2024. Separately, ESMA confirmed that its ESG fund name guidelines will
apply from November 2024 for new funds and from May 2025 for existing funds.

For EEA fund managers seeking to access UK retail investors, the FCA has published final
rules to operationalise the Overseas Funds Regime and further guidance.

Capital markets — ESMA has published its second and third packages of consultations as a
result of the MIFIR review. These packages include amendments to the RTS on equity
transparency, volume caps, systematic internalisers, input/output data for equity Consolidated
Tape Providers (CTP), and new rules on the organisational requirements of trading venues. As
well as a proposed revision of RTS 22 to improve the reporting of transaction data and proposals
to amend RTS 24 on order book data.

The European Council has agreed its position on the retail investment package. Its latest
position removes the EC's proposed ban on certain inducements but introduces
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safeguards to manage potential conflicts of interest. Trilogues are expected to begin by
the end of the year in order to shape the final legislation.

e ESMA has published the results of its fifth stress test exercise for Central Counterparties
(CCPs), confirming overall resilience. And, ESMA’s first annual report on EU carbon
markets concludes that there are no significant issues affecting their functioning.

Operational resilience — The ESAs continue to progress supplementary guidance on the Digital
Operational Resilience Act (DORA) ahead of its application date of 17 January 2025 — including
on subcontracting, harmonisation of oversight activities , threat-led penetration testing and joint
examination teams. However, not all of the technical standards have passed through without
issue, with the EC recently rejecting proposals on information registers.

e The BCBS recently closed its consultation on principles for the sound management of
third-party risk. Although primarily directed at large internationally-active banks, the
principles are intended to be applied on a proportionate basis. Meanwhile the ECB is
consulting on its new guide for outsourcing cloud services. The guide aims to clarify
both the ECB’s understanding of related legal requirements under DORA and the CRD,
and its expectations for the banks it supervises.

Digital finance — The ESAs also continue to progress supplementary Level 2 guidance to support
the Markets in Cryptoasset Regulation (MiCAR), including across governance and remuneration
, pbrudential requirements , reporting requirements , transparency requirements , redemption
plans and the classification of cryptoassets . MiCAR's ‘stablecoin’ provisions became applicable
from mid-June, with the remaining provisions to become applicable from 30 December.

e InJuly, the Al Act was published in the EU Official Journal, making it the first Al law in a
major jurisdiction. Provisions related to prohibited Al systems will apply after 6 months,
provisions related to generative Al will apply after 12 months, and all other provisions will
apply after 24 months. Having acknowledged that the Act needs to be complemented by
more specific guidance for the financial sector, the EC sought input from industry to
support the implementation of the Act.

Coalition Index for Investment Banking — 1H24.

1qz22

e Revenue: TH24 Coalition Index Investment Banking revenues increased by 8% YoY.
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https://www.eba.europa.eu/publications-and-media/press-releases/esas-consult-guidelines-under-markets-crypto-assets-regulation
https://eur-lex.europa.eu/eli/reg/2024/1689/oj
https://finance.ec.europa.eu/news/commission-seeks-input-industry-use-artificial-intelligence-finance-2024-06-18_en
https://greenwich.email.streetcontxt.net/platform/al?a=9559057&ad=2161950452&h=gQD7BUH&sig=E1nFX6yR6MGnuV5Ur8gxHqL8zq9&v=2&url=https://www.greenwich.com/sites/default/files/files/reports/Coalition-Index-for-Investment-Banking-1H24-CI5004.pdf
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e FICC: A modest reduction in FICC revenues, attributed to a decline in Macro products.
However, this decrease was partially mitigated by a notable increase in Securitization and
Credit activities. This growth was fuelled by a rise in the volume of issuances, enhanced
trading activity, and a heightened demand for Financing products. FICC's revenue growth
was driven mainly by a strong performance in Securitization and Credit, which benefited from
increased Issuances, Trading, and Financing activity, although this was partially
counterbalanced by a decline in Macro products.

o Equities: Equities reported strong revenues in Equity Derivatives and Prime Services. Cash
Equities also benefitted from higher client activity and a positive performance in block trades.
Equities revenues increased driven by favourable market environment and higher client
activity. Equity Derivatives recovered from a low base with opportunities in Strategic Equity
Transactions and Flow Derivatives. Prime services benefited from higher valuations and
increased balances. Cash Equities witnessed higher volumes, improved client activity and a
pickup in ECM issuance.

o IBD: IBD revenue has maintained its upward trajectory, driven by a notable increase in activity
across both Equity and Debt Capital Markets. Investment Banking Division revenues
experienced significant growth, driven by a rebound in M&A transactions and exceptional
performance in debt and equity underwriting, which capitalized on favourable market

Figure 9. Return on Equity for Investment Banking (%)
Figure 8. Operating Margin by Business (OMR, %)
'
'
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o Spread products continue to outperform amid a strong trading environment and
increased Issuances, whereas significant normalization was seen in G10 Rates &
Commodities. Rates revenues were adversely impacted by lower volatility and
subdued client activity whereas Commodities revenues declined on the back of
dampened trading opportunities and fewer financing deals.
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Figure 3. FICC Revenues (USD Billion)
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G10 Rates: G10 Rates normalized from a high base last year, as well as lower volatility
and tighter spreads leading to a decline, particularly in Flow Rates. Client activity
slowed down, especially among RM and HF clients, making it challenging for banks
to monetize flow.

G10 FX: G10 FX revenues declined primarily driven by margin compression. The lack
of market volatility and subdued client activity also contributed to this downward
trend. While electronic FX spot trading volumes remained relatively stable, voice
trading volumes suffered a significant decline, resulting in a revenue decrease. FX
Forwards revenues were particularly challenged, however were offset by recovery
from losses for select banks following last year’s Silicon Valley Bank (SVB) event. In
contrast, FX Options demonstrated resilience, with some banks benefiting from one-
off deal contingent gains.

EM Macro: EM Macro showed a flat performance in TH24, driven by a divergence in
performance between EM Rates and EM FX, with EM Rates outperforming EM FX. In
Asia and Latin America, macro-economic events and volatility created opportunities
for growth, while in CEEMEA, pockets of volatility led to a mixed performance across
the industry, with some banks experiencing gains and others incurring losses. Overall,
banks with strong onshore presence outperformed.

Commodities: Commodities revenues declined across products in TH24. Qil
revenues declined most on the back of lower client demand and fewer financing
deals. P&G trading environment remained subdued, however, in 2Q select banks
witnessed activity in pockets within North America P&G. Metals revenues continued
to decline in TH24, however, within Base metals, Copper and Uranium performed
relatively better. Precious Metals revenues were driven by demand for physical
precious metals by central banks, especially in Asia, although this tailwind faded away
in 2Q as central banks ceased their gold purchases while trading activity declined.
Credit: Credit revenues experienced YoY growth in TH24 primarily driven by an
increase from Structured Credit as strong demand for Financing products persisted
and CLOs experienced a significant rebound. The Flow Credit segment also saw an
uptick, largely attributed to heightened trading activity in High Yield, Par loans and
Distressed Credit, which was fuelled by improved market conditions and robust client
engagement. In contrast, Investment Grade Credit revenues declined due to declining
macro volatility and margin compression compared to the prior year.
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Securitization: Securitization revenues increased on the back of strong issuance
volumes across products, followed by higher trading revenues on the back of
increased client activity, spread tightening and recovery from losses in Non-Agency
CMBS the prior year. Financing activity experienced growth as demand for products
persisted and balances continued to grow, partially offset by margin compression.
Municipals: Revenues increased marginally as strong growth in issuance on back of
higher tax-exempt bond issuance were mostly offset by lower secondary municipal
revenues, owing to decline in financing activity.

Equities

Figure 4. Equities Revenues (USD Billion)
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Equities revenues rose, driven by an uptick in Equity Derivatives, as well as higher
valuations in Prime Services. Additionally, increased client activity boosted Cash
Equities performance.

Cash Equities: Cash Equities performed well in Direct Market Activity driven by quants
activity, while program trading revenues remained flat. High Touch revenues
increased following better blocks deals in the U.S.

Equity Derivatives: Strong performance was driven by a positive performance in Flow
Derivatives. Flow Derivatives recovered from last year's losses and benefited from
supportive client activity, mainly in Single Stocks. In Strategic Equity Transactions,
call spread activity was strong on the back of ECM issuances. PE Financing and
Sponsors business were also quite active. Index and Single Stock Exotics normalized,
with some recovery in retail client activity in the U.S and APAC.

Prime Services: Overall prime business was fuelled by increased balances, driving
growth in Core Prime Brokerage, while Delta One capitalized on select trading
opportunities and Synthetic products experienced solid growth.

Futures: Futures revenues were driven by strong performance in commodity
products and improved clearing activities, while execution activities gained
momentum, contributing to the overall positive results.
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Figure 5. IBD Revenues (USD Billion)

246

186
15.9
I I N

1H19 1H20 0 1H21 1H22 1H23 1H24
Including CS & Including WF &
Excluding WF Excluding CS

o Asignificant increase in IBD revenues in 1H24 was mainly driven by outperformance
in Capital Market activity and recovery in M&A activity, thus making it strongest 1st
half since TH21.

o M&A: M&A activity experienced moderate growth mainly driven by completion of
mega sized deals in the second quarter of 2024 while pipeline continues to be strong.

o ECM: A strong rebound in Follow-on Issuance and Convertibles has fuelled a
significant increase in Equity Capital Markets activity during the first two quarters of
2024,

o DCM: Strong performance in DCM during TH24, driven by significant growth in both
Investment grade and High Yield bond underwriting as well as massive increase in
leverage loan issuance activity which mostly comes from 2Q24.

Figure 6. Front Office Producer Headcount by Business (FTE ‘000s)

Figure 7. Productivity by Business (USD Million/FTE)
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Counterparty credit risk management; Regulators’ concerns around the impact of the growth of
private equity on banking; The Bank of England (BoE) estimates that the global private equity (PE)
industry has grown from USD 2 trillion in 2013 to USD 8 trillion in 2023'. The European Systemic Risk
Board (ESRB) estimates European private assets-under-management (AUM) are now at €2.4 trillion and
represent around 23% of the global total’. The ESRB and central banks note that if private finance
continues to grow at this pace there could be an impact on overall financial stability because of the
complexity and interconnectedness of private finance with the traditional banking sector.
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e PRAconcerns

e The PRA highlights the expansion of UK banks' and international banks' operations in the
financing of the UK PE sector as the value of AUM has grown. In particular, the PRA notes
an increase in exposures to 'non-traditional’ forms of financing linked to financial
sponsors and the PE fund sector, such as Net Asset Value (NAV)-based loans secured
against PE fund assets and facilities backed by Limited Partner (LP) interests. It also
observes that there have been structural changes, such as the growth of private credit
markets and consolidation as some investment banks exit prime broker services,
including those providing subscription financing credit facilities to PE funds.

e Banks can hold exposures to the same PE firms in different business lines, sometimes
in separate parts of the group. At the heart of the PRA's concerns is the potential for these
exposures to be significant, have complex interlinkages and for the valuation of collateral
underpinning them to be difficult.

e Given these developments and ongoing global economic uncertainties, the PRA carried
out a thematic review of banks' private equity-related financing activities, including
derivatives exposures. The PRA's review focused on independent credit and counterparty
credit risk management (CCRM) processes that support the overall expansion in PE-
related financing and hedging activities.

e Thematic review findings and expectations

e The main finding of the review was that many banks did not have a comprehensive risk
framework to monitor and control their specific combined exposure to particular PE
firms. This led to other findings — that banks were not able to stress test their exposures
comprehensively and that boards did not have good oversight of PE-related exposures
and risks. The PRA notes that this is not surprising given the growth of the market but it
is disappointed, especially as it highlighted similar issues in letters after the default of
Archegos Capital Management and its thematic review into fixed income financing.

e The key findings of the review relate to:

e Data aggregation and a holistic approach to risk management

e Some banks were unable systematically to identify and measure combined PE sector
credit and counterparty exposures within their overall risk data because of alignment of
counterparty credit risk management processes to product lines or industry sectors
without a method to provide an overarching view.

e They were also unable to calculate comprehensive consolidated exposure data to
measure and control combined PE credit and counterparty risks linked either directly or
indirectly to individual financial sponsors. Often, there was no risk appetite framework to
constrain the size of aggregate PE exposures linked to individual financial sponsors.

¢ The PRA expects banks systematically to flag all transaction and exposure data together
with relevant collateral pledges that relate to the PE sector in their trade capture and risk
management systems. This should enable risk managers to identify and consolidate
relevant counterparty and credit risk exposure information. Banks should ensure that
such data aggregation capabilities enable them to calculate and monitor exposures to
the PE sector overall, as well as exposures linked to individual financial sponsors and
individual PE funds.

e This requirement is not new, with the PRA referencing the 2013 BCBS Principles for
effective risk data aggregation and risk reporting (BCBS 239), and expectations published
by it and the FCA following the default of Archegos Capital Management.

e Credit and counterparty risk interlinkages



https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/letter/2024/thematic-review-of-private-equity-related-financing-activities.pdf
https://www.bankofengland.co.uk/prudential-regulation/publication/2021/december/supervisory-review-global-equity-finance-businesses
https://www.bankofengland.co.uk/prudential-regulation/publication/2021/december/supervisory-review-global-equity-finance-businesses
https://www.bankofengland.co.uk/prudential-regulation/letter/2023/fixed-income-financing-thematic-review
https://www.bis.org/publ/bcbs239.htm
https://www.bis.org/publ/bcbs239.htm
https://www.fca.org.uk/publication/correspondence/dear-ceo-supervisory-review-global-equity-finance-businesses.pdf
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e Banks did not have independent credit and CCRM procedures in place to identify,
measure, combine, and record risks that arise from all overlapping financial claims, liens
and security interests that have direct or indirect linkages to the same underlying PE fund
or related portfolio company.

e The PRA expects credit due diligence procedures and management information
processes to recognise and measure the presence of overlapping credit exposures,
collateral pledges, and financial claims across all PE-related activities where
performance and recovery values of such amounts are interlinked.

e Stress testing

e Banks performed stress tests solely in the context of individual business unit portfolios
or product silos and did not consider the results of these scenarios in aggregate. This is
partly related to the issues highlighted around data aggregation — a holistic stress test is
difficult to perform in the absence of holistic data.

As banks' exposures to PE funds increase, the PRA expects them to evaluate the potential for higher
than previously observed default and loss correlations in periods of stress:

e Analysis should apply to all types of direct and indirect exposures connected to individual
financial sponsors as well as to the PE sector overall.

e Stress tests should be modular and tailored to the idiosyncratic risk profile of different
products and structures.

e Banks should consider theoretical scenarios and potential loss outcomes that do not
conform solely to historic default rates or previously observed risk and performance
correlations associated with individual products, underlying obligors, and clients.

e Scenario results should be aggregated and allocated to individual financial sponsors and
their PE funds.

e Information should be systematically used by independent credit and CCRM functions in
assessing the size and composition of overall PE linked financing activities and related
derivatives exposures, as well as the appropriateness of exposures linked to individual
financial sponsors.

e Board level reporting, Banks' boards were not specifically informed of the overall scale of
aggregate exposures linked to the PE sector or to individual financial sponsors. As a result,
they had not conducted a holistic assessment of the risks.

e Boards should be informed of the aggregate exposures linked to the PE sector and consider
the overall business strategy of the group in relation to consolidated PE-linked activities.
Boards should satisfy themselves that the scale and composition of risk exposures linked to
material financial sponsor clients, and the PE sector in general, is appropriate in the context
of the overall risk profile of the bank.

e Implications

e CROs, to whom the |etter was addressed, need to review and assess the PRA's findings and
expectations against their current practices. They also need to share the output of the
benchmarking exercise with their Board Risk Committee and provide this analysis, together
with detailed remediation plans to their PRA supervision team by 30 August 2024.

o However, the overall themes and expectations from the PRA are not new and should not only
be considered in the context of private equity financing. The PRA's January 2024 supervisory
priorities |etter to international banks noted that some firms still consider risk management
in silos, without considering the read-across to all businesses lines and sectors.
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e Similar themes have also been raised by ECB Supervision in its ‘Sound practices in
counterparty credit risk governance and management' and 'Supervisory expectations for

prime brokerage services'.

e To facilitate the aggregation of counterparty risk across business lines banks should start at
the foundations — the data, and ask whether:

o

o

Trade capture datais in a format that allows the identification of linked counterparties
and the comparison of different types of exposures.

The data can be aggregated in one system to enable production of timely
management information.

The data can be used to explain exposures to boards and enable them to set overall
risk appetites and monitor against it.

All the exposures to a particular counterparty can be aggregated and measured
quickly if that counterparty starts to show signs of distress.

e Once the relevant data has been gathered, banks should also consider:

@)

Liquidity of private assets — as private asset positions are often illiquid, it is essential
that banks have a clear strategy for winding down or exiting such positions under
stress.

External concentration risk — where similar exposures are held by multiple banks, as
happened in the case of Archegos, the effect of market moves can be compounded
when they all try to liquidate their positions. Regulators have suggested that banks
should be able to identify such risks and put in place additional limits and margins to
mitigate them.

Requlatory Outlook and Diary

Forward Regulatory Calendar: Updated 07t November 2024

Q4 2024/Q1 EU Earliest expected start date for the Internal Model Approach (IM)
2025 reporting requirements under the CRR Il market risk standard.
Q4 2024 EU EMIR 3 is expected to enter into force in Q4. ESAs are mandated to

submit draft RTS to the EC on:

e The Active Account Requirement (6 months after entry of EMIR 3)

e Clearing threshold methodology (12 months after entry of EMIR 3)

e Bilateral initial margin model validation (12 months after entry of
EMIR 3)

e Margin Transparency (12 months after entry into force of EMIR 3)

e Post Trade Risk Reduction clearing exemption (12 months after
entry into force of EMIR3)

November Go-live of India’s Initial Margin requirements.
08,2024



https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.supervisory_guides202310_ccrgovernancemanagement.en.pdf
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.supervisory_guides202310_ccrgovernancemanagement.en.pdf
https://www.bankingsupervision.europa.eu/press/publications/newsletter/2022/html/ssm.nl220817_3.en.html
https://www.bankingsupervision.europa.eu/press/publications/newsletter/2022/html/ssm.nl220817_3.en.html
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March 1,
2025

January 1,
2025

December South Korea | Expected go-live of UTI reporting (Phase 1)
2024
December Japan Publication of all Euroyen TIBOR settings will cease after publication
30, 2024 on December 30, 2024.
December The FCA direction under the temporary transitional powers allowing
31,2024 UK firms to execute certain trades with EU clients on EU venues (even
though there is no UK equivalence decision in respect of those venues)
expires at the end of 2024. This is due to be replaced by a more
permanent piece of legislation.
December Expiration of relief under CFTC Letter No. 22-16 which extends no-
31,2024 action positions in response to Brexit for certain entity-level and
transaction-level requirements, allowing reliance on EU Comparability
Determinations until the earlier of (i) the effective date of any
comparability determination issued for the UK to the extent such
determination encompasses the subject matter of the EU
Comparability Determinations; or (ii) December 31, 2024.
December Deadline for banks, broker dealers and investment funds with average
31,2024 (month-end) aggregate notional amount from March, April, and May
2022 of UDI 20 billion to comply with the margin requirements for
uncleared derivatives under Banco de México's Circular 2/2023.
January 1, Expected implementation for most of the CRR Il requirements — with
2025 the exception of market risk now expected to take place on 1 January
2026.
January 1, EU The Designated Publishing Entity (DPE) regime for post-trade
2025 transparency under MIFIR becomes fully operational, with ESMA
expecting that registered DPEs will make transactions public through
APAs from that date.
January 1, SpleElolelf=I \\/ith regards to the final Basel Il reforms in Singapore, compliance
2025 with capital adequacy and disclosure requirements for revised market
risk and CVA standards will come into effect from 1 January 2025. The
output floor transitional arrangement of 55% will commence from 1
January 2025.
January 1, Hong Kong | Expected implementation date for the minimum regulatory
2025 requirement for Basel Ill revised market risk and CVA risk.

Implementation date for all Basel Il standards

Australia

us

EU

Canada

Three-month calculation period begins to determine whether the
average aggregate notional amount of derivatives for an entity and its
affiliates exceeds the lowest threshold for application or revocation of
initial margin requirements as of the next relevant compliance date of
either September 1, 2025, or January 1, 2026 (EU/UK/CHF).

In the US, this calculation period only applies under CFTC regulations.
In Mexico, the corresponding compliance date is December 31, 2026.
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Hong Kong | Brazil is daily and all others are month-end for March, April, and May
average aggregate notional amount.
Korea
Switzerland
Singapore
Japan
Brazil
South Africa
UK
Mexico
Saudi Arabia
March 31, Japan Basel IlI: Expected implementation of revised credit risk, CVA, market
2025 risk (FRTB) for domestic banks not using IMM.
April 07, Japan Proposed implementation date for UPI and Delta under the revised
2025 Guideline on the JFSA reporting rules.
June 01, us Three-month calculation period begins under U.S. Prudential
2025 Regulations to determine whether the daily average aggregate notional

June 18,
2025

amount of derivatives for an entity and its affiliates exceeds the USD 8
billion threshold for application or revocation of initial margin
requirements as of January 1, 2026.

End of the temporary exemption for pension scheme arrangements
from clearing and margining under UK EMIR.

June 30, EU The temporary recognition of UK CCPs (LME, ICE and LCH) under the
2025 EMIR 2.2 framework expires. Unless further addressed, following this
date, EU firms could not have access to the UK CCPs and would need
to relocate their clearing activities to EU CCPs. Under EMIR 2.2, ESMA
has also performed its tiering assessment, with LME becoming a Tier
1 CCP whereas ICE and LCH are considered Tier 2 CCPs.
June 30, EU The temporary exemption from clearing and margin requirements for
2025 cross-border intragroup transactions under EMIR expires.
June 30, EU The temporary exemption from clearing and margin requirements for
2025 cross-border intragroup transactions under EMIR expires. EMIR 3.0
(expected to enter into force in Q4 2024 will make the exemption
permanent).
Q32025 Expected go-live of the updated HKMA and SFC OTC derivatives trade

reporting regime.
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July 1, 2025

us

The Basel Il endgame proposal has an effective date of July 1st, 2025,
accompanied by a 3-year phase-in period for the new ERBA RWAs that
starts at 80% of total RWA and phases in incrementally each year until
July Tst, 2028.

August 31,
2025

South Korea

Expiry of the FSS exemption from margin requirements for non-
centrally cleared equity options.

September
01,2025

us

Australia

Canada

Hong Kong

Korea

Singapore

Japan

Brazil

Saudi Arabia

Under CFTC rules only, initial margin requirements apply to covered
swap entities with material swaps exposure (average (month-end)
aggregate notional amount from March, April, and May 2025
exceeding USD 8 billion).

Australia: Initial margin requirements apply to Phase 6 APRA covered
entities with an average (month-end) aggregate notional amount from
March, April, and May 2025 exceeding AUD 12 billion.

Canada: Under both OSFI and AMF guidelines, initial margin
requirements apply to Phase 6 covered entities with average (month-
end) aggregate average notional amount from March, April, and May
2025 exceeding CAD 12 billion.

Hong Kong: Initial margin and risk mitigation requirements apply to
HKMA Als and SFC LCs with an average (month-end) aggregate
notional amount from March, April, and May 2025 exceeding HKD 60
billion.

Korea: Initial margin requirements apply to financial institutions with
derivatives exceeding more than average (month-end) aggregate
notional amount of KRW 10 trillion based on calculation from March,
April, and May 2025.

Singapore: Initial margin requirements apply to MAS covered entities
with an average (month-end) aggregate notional amount from March,
April, and May 2025 exceeding SGD 13 billion.

Japan: Initial margin requirements apply to JFSA covered entities with
an average (month-end) aggregate notional amount from March, April,
and May 2025 exceeding JPY 1.1 trillion.

Brazil Initial margin requirements apply to financial institutions and
other entities authorized to operate by the Central Bank of Brazil which
have an average (daily) aggregate notional amount from March, April,
and May 2025 exceeding BRL 25 billion.

Saudi Arabia: Initial margin requirements apply to covered entities
belong to a group whose average (month-end) aggregate notional
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India amount of non-centrally cleared derivatives from March, April, and May
2025 exceeds EUR 8 billion.
Initial Margin requirements apply to Domestic Covered Entities with an
average aggregate notional amount (AANA) of at least 360,000 crore
and Foreign Covered Entities with an AANA of at least USD 8 billion
based on the simple average of outstanding non-centrally cleared
derivatives as at the end of March, April and May of this year.
September South Africa | Initial margin requirements apply to a provider with average (month-
01,2025 end) aggregate notional amount from March, April, and May 2025
exceeding ZAR 8 trillion. (per amended rule pending finalization).
September EU Deadline for Member States to transpose the MiFID amendments
29,2025 published on March 8, 2024, into national law.
September EU ESMA shall submit draft regulatory technical standards to the
29,2025 European Commission with respect to the revised transaction
reporting requirements under MiFIR.
September Hong Kong | Proposed go-live of the updated HKMA and SFC OTC derivatives trade
29,2025 reporting regime.
September Deadline for development banks and corporates with average (month-
30,2025 end) aggregate notional amount from March, April, and May 2022 of
UDI 20 billion to comply with the margin requirements for uncleared
derivatives under Banco de México's Circular 2/2023.
Q4, 2025 South Korea | Expected go-live of UPI and CDE reporting (Phase 2)
November EU The CRR 2 IMA reporting requirements for market risk will be
15,2025 applicable from November 15, 2025, in the EU for banks deciding to
apply. As things stand currently capital requirements for FRTB are
expected to be implemented from 1 January 2026.
December us Expiry of extension of relief concerning swap reporting requirements
01, 2025 of Part 45 and 46 of the CFTC's regulations, applicable to certain non-
US swap dealers (SD) and major swap participants (MSP) established
in Australia, Canada, the European Union, Japan, Switzerland and the
United Kingdom, that are not part of an affiliated group in which the
ultimate parent entity is a US SD, US MSP, US bank, US financial
holding company or US bank holding company. See CFTC Staff Letters
No. 20-37 and No. 22-14.
December EU Earliest date of initiation of selection process for Consolidated Tape
29,2025 for OTC derivatives under MiFIR
December Annual compliance date for entities and investment funds to comply
31,2025 with the margin requirements for uncleared derivatives under Banco
de México’s Circular 2/2023 if average (month-end) aggregate
notional amount exceeds UDI 20 billion from March, April, and May
2024.
January 01, Australia Basel Ill: Expected implementation of APRA FRTB and CVA risk (APS
2026 116 and APS 180) frameworks.
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January 01, SilaleEIolelf=I \\/ith regards to the final Basel lll reforms in Singapore, the output floor
2026 transitional arrangement of 60% will commence from 1 January 2026.
January 01, EU Expiry of the suspension of the BMR rules allowing EU supervised
2026 entities to continue to use non-EU benchmarks.
January 01, EU Start date expected for the CRR 3 market risk framework in the EU
2026 following the recent announcement by EU Commissioner McGuinness
to delay the market risk start date for a year. The announcement will
be made official through the adoption of a specific delegated act. The
adoption is planned for July 2024 (exact timing to be confirmed).
January 01, EU Start date for the CRR Il FRTB framework in the EU — following the
2026 adoption of the market risk delegated act on 24 July 2024 by the
European Commission, and the end of the scrutiny period on 24
October 2024.
January 01, S\WivEldM Expiry of the two-year derogation from margin rules in respect of non-
2026 centrally cleared over-the-counter derivatives, which are single-stock
equity options or index options.
January 01, Expected implementation of the Basel 3.1 standards.
2026
January 01, Under US Prudential Regulations only, initial margin requirements
2026 apply to covered swap entities with material swaps exposure (average
(daily) aggregate notional amount from June, July, and August 2025
exceeding USD 8 billion).
EU
Initial margin requirements apply to counterparties with an average
(month
Switzerland | Initial margin requirements apply to counterparties whose average
(month-end) aggregate
Initial margin requirements apply to counterparties with an average
UK (month-end) aggregate notional amount from March, April, and May
2025 exceeding GBP 8 billion.
January 04, Expiry of the two-year derogation from margin rules in respect of non-
2026 centrally cleared over-the-counter derivatives, which are single-stock
equity options or index options.
January 04, Expiry of the two-year derogation from margin rules in respect of non-
2026 centrally cleared over-the-counter derivatives, which are single-stock
equity options or index options.
January 04, Expiry of the derogation from margin rules in respect of non-centrally
2026 cleared over-the counter derivatives, which are single-stock equity
options or index options
March 1, us Three-month calculation period begins to determine whether the
2026 average aggregate notional amount of derivatives for an entity and its
UK affiliates exceeds the lowest threshold for application or revocation of
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Australia
Canada
Hong Kong

South Korea

initial margin requirements as of the next relevant compliance date of
either

September 1, 2026, or January 1, 2027 (EU/UK/CHF) or December 31,
2027 (MX). In the US, this calculation period only applies under CFTC
regulations. In Mexico, it is only relevant to development banks and
corporates. Brazil is daily and all others are month-end calculation for
March, April, and May average aggregate notional amount..

Singapore
Japan
Brazil
Saudi Arabia
Mexico
June 01, EU Commodity dealers as defined under CCR, and which have been
2026 licensed as investment firms under MiFID 2/ MIFIR have to comply
with real capital/large exposures/liquidity regime under Investment
Firms Regulation (IFR) provisions on liquidity and IFR disclosure
provisions.
June 01, us Three-month calculation period begins under U.S. Prudential
2026 Regulations to determine whether the daily average aggregate notional
amount of derivatives for an entity and its affiliates exceeds the USD 8
billion threshold for application or revocation of initial margin
requirements as of January 1, 2027.
September 1, us Under CFTC rules only, initial margin requirements apply to covered
2026 swap entities with material swaps exposure (average (month-end)
aggregate notional amount from March, April, and May 2026
exceeding USD 8 billion).
Initial margin requirements apply to Phase 6 APRA covered entities
Australia with an average (month- end) aggregate notional amount from March,
April, and May 2026 exceeding AUD 12 billion.
Under both OSFI and AMF guidelines, initial margin requirements apply
Canada to Phase 6 covered entities with average (month-end) aggregate
average notional amount from March, April, and May 2026 exceeding
CAD 12 billion.
Hong Kong | Initial margin and risk mitigation requirements apply to HKMA Als and

SFC LCs with an average (month-end) aggregate notional amount
from March, April, and May 2026 exceeding HKD 60 billion.

Initial margin requirements apply to financial institutions with
derivatives exceeding more than average (month-end) aggregate
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December
31,2026

December
31, 2026

December
31, 2026

January 1,
2027

August 12,
2027

South Korea

Singapore

Japan

Brazil

Saudi Arabia

South Africa

India

Singapore

EU

notional amount of KRW 10 trillion based on calculation from March,
April, and May 2026.

Initial margin requirements apply to MAS covered entities with an
average (month-end) aggregate notional amount from March, April,
and May 2026 exceeding SGD 13 billion

Initial margin requirements apply to JFSA covered entities with an
average (month-end) aggregate notional amount from March, April,
and May 2026 exceeding JPY 1.1 trillion.

Initial margin requirements apply to financial institutions and other
entities authorized to operate by the Central Bank of Brazil which have
an average (daily) aggregate notional amount from March, April, and
May 2026 exceeding BRL 25 billion.

Initial margin requirements apply to a provider with average (month-
end) aggregate notional amount from March, April, and May 2026
exceeding ZAR 8 trillion. (per amended rule pending finalization).

Initial margin requirements apply to covered entities belong to a group
whose average (month end) aggregate notional amount of non-
centrally cleared derivatives from March, April, and May 2026 exceeds
EUR 8 billion.

Initial Margin requirements apply to Domestic Covered Entities with an
average aggregate notional amount (AANA) of at least 360,000 crore
and Foreign Covered Entities with an AANA of at least USD 8 billion
based on the simple average of outstanding non-centrally cleared
derivatives as at the end of March, April and May of this year.

Expiry of the temporary Intragroup Exemption Regime (TIGER) from
clearing and margin requirements

Expiration of temporary CFTC relief regarding capital and financial
reporting for certain non-US nonbank swap dealers (See CFTC Staff
Letter No. 22-10 and CFTC Staff Letter No. 21-20) *relief would also
expire upon the Commission's issuance of comparability
determinations for the jurisdictions in question.

Initial and variation margin requirements apply (or disapply) to
development banks and corporates with average (month-end)
aggregate notional amount from March, April, and May 2025 of UDI 20
billion per Banco de México's Circular 2/2023.

With regards to the final Basel Ill reforms in Singapore, the output floor
transitional arrangement of 65% will commence from 1 January 2027.

CCP R&R (Article 96): The Commission shall review this Regulation
and its implementation and shall assess the effectiveness of the
governance arrangements for the recovery and resolution of CCPs in
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January 1,
2028

the Union and submit a report thereon to the European Parliament and
to the Council, accompanied where appropriate by proposals for
revision of this Regulation.

SilaleF:Telel(=B \\/ith regards to the final Basel lll reforms in Singapore, the output floor

transitional arrangement of 70% will commence from 1 January 2028.

With regards to the final Basel lll reforms in Singapore, the output floor

January 1, Singapore
2029 transitional arrangement of 72.5% will commence from 1 January
2029.

ESMA updated overview of planned consultation papers 2024; On 26 June, ESMA updated its overview of

planned consultation papers. The table provides an overview of its planned consultations for 2024.

e These relate to topics including: MiCAR, the MiFID/MiIFIR review, UCITS, DORA, EMIR and
AIFMD. Notable changes since the version published in January include a delay from Q1 to
Q3 for the consultation on guidelines on the due diligence requirements under the
Securitisation Regulation and a delay from Q1 to Q4 for the consultation on guidelines on
internal controls for ESMA supervised entities.
e QOther consultations anticipated in H2 include
o (i) technical standards and guidelines on liquidity management tools under AIFMD
and UCITS Directive;
o (i) guidelines on classification of crypto-assets under MiCAR;
o (iii) RTS on order execution policy under MiFID II/MiFIR;
o (iv) technical standards under the CSDR; and (v) on the active account requirement
under EMIR.
e Overview—

Topic ESMA 2024 Schedule: Title of consultation paper Planned
publication
of CP

DORA Feasibility study Q3 2024

Markets and | Guidelines on the due diligence requirements under the | Q3 2024

Infrastructures | Securitisation Regulation

MiCA Joint EBA/EIOPA/ESMA Guidelines on classification of | Q32024

crypto-assets

MiCA Guidelines on NCA supervisory practices to detect and | Q3-Q4 2024

prevent abuses

MiFIR MIFIR review - equity transparency (RTS 1) Q3 2024

MiFIR MIFIR review — CP 3 (Equity transparency, circuit breakers, | Q3 2024

DVC, SI notification, post trade transparency flags RTS 2
bonds)

MiFID MIFID II/MiFIR review — RTS on order execution policy (best | Q3 2024

execution)

Supervision Supervisory Expectations for the Management Body Q32024



https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://www.esma.europa.eu/document/overview-planned-consultation-papers-2024
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Supervision Guidelines on periodic information and notification of | Q3 2024
material changes to be submitted to ESMA by supervised
entities.
CRAs, Trade Repositories, Data Reporting Service Providers,
Securitisation Repositories and Benchmark Administrators
CSDR RTS and ITS on review and evaluation — Information to be | Q3 2024
provided and the standards, forms, templates and
procedures for the provision of such information
CSDR RTS on information to be notified to ESMA by TC-CSDs | Q3 2024
providing notary and central maintenance services on EU
financial instruments and on providing settlement services
on EU financial instruments
CSDR Technical advice to the European Commission on the scope | Q3 2024
of the settlement discipline
CSDR RTS on settlement discipline Q4 2024
CSDR RTS on measures to prevent settlement fails in order to | Q4 2024
increase settlement efficiency
CSDR RTS on deferred net settlement Q4 2024
EMIR Active Account Requirements Q4 2024
EMIR List of documents and criteria for initial authorisation and | Q4 2024
extension of activities
EMIR List of documents and criteria for significant changes to | Q4 2024
CCP risks models
MiFIR MIFIR review - non-equity transparency (derivatives), | Q4 2024
transaction reporting, order book (CP4)
MiFIR/ Revision of RTS 13 on DRSP authorisation for the purpose | Q4 2024
Supervision of CTP authorisation
MiFIR/ Guidelines on internal controls for ESMA supervised entities | Q4 2024
Supervision (CRAs, Trade Repositories, Data Reporting Service
Providers, Securitisation Repositories and Benchmark
Administrators)
EMIR RTS on the clearing thresholds Q4 2024-Q1
2025
MiFIR/ Advice to the Commission regarding the amendments to the | Q4 2024-Q1
Market Abuse Regulation and MiFID I 2025
Listing Act
EMIR CCP requirements Q1 2025-Q2
2025
Exact timing is still to be confirmed.

o Expected key dates for H2 2024
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H1 2024 Policy paper and proposals for further reform on aligning ringfencing and
resolution regimes are expected — see our blog
FCA and PRA consultation on SM&CR expected (April = June 2024) — as
confirmed in the latest Regulatory Initiatives Grid
FCA expected to publish a consultation paper on UK PRIIPs Regulation and
UCITS disclosure requirements — as confirmed in the latest Regulatory
Initiatives Grid.

H2 2024 FCA aiming to consult on rules to implement reformed prospectus regime

(in summer 2024) — as confirmed in the latest Requlatory Initiatives Grid.

FCA and PRA policy statements expected to follow up on consultation
papers on diversity and inclusion in financial services.

Policy statement expected following CP23/24 on personal investment
firms.

More detailed proposals expected to be published by HM Treasury (for
consultation) on the reform of the Consumer Credit Act 1974 — as
confirmed in the latest Regulatory Initiatives Grid.

Policy statement expected on the alignment between ring-fencing and
resolution — as confirmed in the latest Requlatory Initiatives Grid

FCA and PRA expected to consult on further changes to securitisation rules
(Q4 2024/Q1 2025) — as confirmed in the latest Requlatory Initiatives Grid

Deadline for responses to:

Quarterly UK financial services horizon scanner; Horizon scanning: Ten regulatory topics to

look out forin 2024.

Summer 2024

Expected implementation date for PRA supervisory statement and FCA
guidance on prudential assessment of acquisition and increases in control,
following PRA CP25/23 and CP23/23.

No key dates to

highlight for this month so far.

September

30 September
2024

New FCA and BoE rules on reporting requirements under UK EMIR come
into force.

End LIBOR transition — the synthetic 1-, 3- and 6-month US dollar LIBOR are

September intended to cease — as confirmed in the latest Regulatory Initiatives Grid

2024 and see also our blog.

October

October 2024 | The final group of payment services providers will need to implement a
system to provide the Confirmation of Payee service — as confirmed in the
latest Regulatory Initiatives Grid.

01-Oct-24 The PRA’s new Recovery Plans Chapter 7 comes into force. Firms are also
expected to meet the expectations in SS2/24 by the same date.

07-Oct-24 The PSR's rules on mandatory reimbursement for APP fraud takes effect

and the Payment Services (Amendment) Regulations 2024 come into force.
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https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.nortonrosefulbright.com/en/knowledge/publications/d7853e07/quarterly-uk-financial-services-horizon-scanner
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
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November

25 November | Changes to the UK SFTR Validation Rules and XML schemas start to apply.
2024

December

2 December | Naming and marketing rules under the FCA's SDRs start to apply
2024

FMSB Publications

i Statement of Good Practice for the application of a model risk management framework to electronic
trading algorithms; Statement of Good Practice Published on: 22 April 2024. Date of Initial Release: 18
July 2023, Dates of Comment Period: 18 July 2023 to 22 September 2023
i, Standard for Client Onboarding: Documentation and Processes; Transparency Draft Published on: 28
February 2024. Date of Initial Release: 28 February 2024, Dates of Comment Period: 3 May 2024
iii. Standard for Client Onboarding: Documentation and Processes — Annexes; Transparency Draft
Published on: 28 February 2024. Date of Initial Release: 28 February 2024, Dates of Comment Period:
3 May 2024
iv. Compendium : Precious Metals Market Evolution; Spotlight Review Published on: 12 September 2023
V. Conduct & Culture MI: Spotlight Review Published on: 24 July 2023
Vi Data and Transparency in Precious Metals Markets; Spotlight Review Published on: 5 July 2023
Vii. The 3 Lines Model: A lens on risk management frameworks; Spotlight Review Published on: 8 June
2023
Viii. FMSB Annual Report 2022: Annual Report Published on: 3 April 2023
iX. Voluntary Carbon Markets: An Overview; Spotlight Review Published on: 29 September 2022
X. ESG Ratings; Spotlight Review Published on: 20 July 2022
Xi. FMSB Annual Report 2021: Annual Report Published on: 30 June 2022
Xii. Statement of Good Practice Trading Platform Disclosures; Statement of Good Practice Published on:
28 June 2022. Date of Initial Release: 17 December 2021, Dates of Comment Period: 17 December
2021 to 25 February 2022
Xiil. Precious Metals Market Post-Trade; Spotlight Review Published on: 17 June 2022
Xiv. Behaviour-pattern Conduct Analysis (BCA); Spotlight Review Published on: 30 May 2022
XV. Standard for the Conduct of Participants in LBMA Precious Metal Auctions; Standard Published on: 1
March 2022. Date of Initial Release: 12 Oct 2021, Dates of Comment Period: 12 Oct 2021 to 3 Dec
2021
XVi. Standard for the sharing of investor allocation information in the fixed income primary markets;
Standard Published on: 15 February 2022. Date of Initial Release: 15 Dec 2020, Dates of Comment
Period: 15 Dec 2020 to 16 Mar 2021
XVil. Precious Metals Market Structure; Spotlight Review Published on: 18 November 2021
XViil. Hybrid working in FICC markets — Future risk management frameworks : Spotlight Review Published
on: 30 September 2021
XiX. Standard on use of Term SONIA reference rates; Standard Published on: 28 July 2021. Date of Initial
Release: 24 Mar 2021, Dates of Comment Period: 24 Mar 2021 to 28 May 2021
XX. FMSB Annual Report 2020: Annual Report Published on: 2 June 2021
XXI. Standard for the execution of Large Trades in FICC markets; Standard Published on: 6 May 2021.
Date of Initial Release: 15 December 2020, Dates of Comment Period: 15 December 2020 to 16 March
2021
XXil. LIBOR transition: Case studies for navigating conduct risks in back book transition; Spotlight Review
Published on: 20 April 2021
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https://www.regulationtomorrow.com/eu/fca-updates-webpage-on-uk-sftr-news-2/
https://fmsb.com/our-publications/
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/02/20240221_Standard-for-COB-Document-List.pdf
https://fmsb.com/wp-content/uploads/2024/02/240221_Standard-for-COB-Document-List-Annex.pdf
https://fmsb.com/wp-content/uploads/2023/09/Precious-Metals-Compendium-Final.pdf
https://fmsb.com/wp-content/uploads/2023/07/FMSB-Conduct-and-Culture-MI-Report-July-24-2023.pdf
https://fmsb.com/wp-content/uploads/2023/07/PM-Data-and-Transparency_FMSB-Spotlight-Review-12072023.pdf
https://fmsb.com/wp-content/uploads/2023/06/FMSB-Spotlight-Review-3-Lines-Model-and-Risk-Register.pdf
https://fmsb.com/wp-content/uploads/2023/04/Annual-Report-FMSB.pdf
https://fmsb.com/wp-content/uploads/2022/09/Spotlight_Review_FINAL2.pdf
https://fmsb.com/wp-content/uploads/2022/07/ESG-Ratings_FMSB_Spotlight_FINAL_v2.pdf
https://fmsb.com/wp-content/uploads/2022/06/00_FMSB_Annual_Report_2021.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB_SGP_Draft_Trading_Platforms2_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB-Spotlight-Review-June-2022.pdf
https://fmsb.com/wp-content/uploads/2022/05/22974_BCA_Report_2022_Interactive.pdf
https://fmsb.com/wp-content/uploads/2022/02/Standard-for-the-Conduct-of-Participants-in-LBMA-Precious-Metal-Auctions_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/02/Sharing-of-Investor-Allocation-Information-21.01.22-CLEAN-FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/11/Metals-Market-Structure_161121_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/09/Spotlight-Review-%E2%80%98Hybrid-working-in-FICC-markets-%E2%80%93-Future-risk-management-frameworks-.pdf
https://fmsb.com/wp-content/uploads/2021/07/Standard-on-use-of-Term-SONIA-reference-rates_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/06/FINAL_FMSB_AR20_web_020621.pdf
https://fmsb.com/wp-content/uploads/2021/05/FMSB_Large_Trades_Standard_-FINAL-05.05.21.pdf
https://fmsb.com/wp-content/uploads/2021/04/LIBOR-transition-Case-studies-for-navigating-conduct-risks-in-back-book-transition.pdf
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Measuring execution quality in FICC markets;Spotlight Review Published on: 7 September 2020
Monitoring FICC markets and the impact of machine learning; Spotlight Review Published on: 3
August 2020

Examining remote working risks in FICC markets: Spotlight Review Published on: 27 July 2020
Examining remote working risks in FICC markets — Risk register; Spotlight Review Published on: 27
July 2020

Statement of Good Practice for Participation in Sovereign and Supranational Auctions in Fixed
Income Markets; Statement of Good Practice Published on: 14 July 2020. Date of Initial Release: 02
December 2019, Dates of Comment Period: 02 December 2019 to 27 January 2020

LIBOR transition: Case studies for navigating conduct risks; Spotlight Review Published on: 11 June
2020

The critical role of data management in the financial system: Spotlight Review Published on: 11 May
2020

Emerqging themes and challenges in algorithmic trading and machine learning; Spotlight Review
Published on: 23 April 2020

FMSB Annual Report 2019; Annual Report Published on: 25 February 2020

Conflicts of Interest Statement of Good Practice; Statement of Good Practice Published on: 14
October 2019. Date of Initial Release: 20 June 2019, Dates of Comment Period: 20 June 2019 to 06
September 2019

Information & Confidentiality for the Fixed Income and Commodities markets Statement of Good
Practice; Statement of Good Practice Published on: 3 October 2019. Date of Initial Release: 01 June
2018, Dates of Comment Period: 01 June 2018 to 31 August 2018

Conduct Risk in Market Transactions Statement of Good Practice for FICC Market participants;
Statement of Good Practice Published on: 28 March 2019. Date of Initial Release: 27 July 2018, Dates
of Comment Period: 27 July 2018 to 26 October 2018

FMSB Annual Report 2018: Annual Report Published on: 18 March 2019

Secondary Market Trading Error Compensation Standard; Standard Published on: 28 January 2019.
Date of Initial Release: 20 March 2018, Dates of Comment Period: 20 March 2018 to 20 June 2018
Suspicious Transaction and Order Reporting Statement of Good Practice for FICC Market
Participants; Statement of Good Practice Published on: 15 January 2019. Date of Initial Release: 04
May 2018, Dates of Comment Period: 04 May 2018 to 3 August 2018

Database — Market Abuse and Manipulation; Spotlight Review Published on: 27 July 2018

Risk Management Transactions for New Issuance standard for the Fixed Income markets; Standard
Published on: 3 July 2018. Date of Initial Release: 25 October 2017, Dates of Comment Period: 25
October 2017 to 20 December 2017

FMSB Annual Report 2017; Annual Report Published on: 20 September 2017

Monitoring of written electronic communications Statement of Good Practice for FICC Market
Participants; Statement of Good Practice Published on: 15 September 2017

Front Office Supervision Statement of Good Practice for FICC Market Participants; Statement of
Good Practice Published on: 15 September 2017

New |ssue Process standard for the Fixed Income markets; Standard Published on: 2 May 2017. Date
of Initial Release: 18 November 2016, Dates of Comment Period: 18 November 2016 to 17 January
2017

Statement of Good Practice for FICC Market Participants: Conduct Training; Statement of Good
Practice Published on: 8 December 2016

Statement of Good Practice for Surveillance in Foreign Exchange Markets; Statement of Good
Practice Published on: 8 December 2016

Binary Options standard for the Commodities markets; Standard Published on: 21 November 2076.
Date of Initial Release: 22 July 2016, Dates of Comment Period: 22 July 2016 to 14 October 2016
Reference Price Transactions standard for the Fixed Income markets; Standard Published on: 21
November 2016. Date of Initial Release: 30 June 2016, Dates of Comment Period: 30 June 2016 t0 8
September 2016
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https://fmsb.com/wp-content/uploads/2020/09/measuring-execution-quality-in-FICC-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/monitoring-ficc-markets-and-the-impact-of-machine-learning.pdf
https://fmsb.com/wp-content/uploads/2020/07/examining-remote-working-risks-in-ficc-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/risk-register-examining-remote-working-risks-in-ficc-markets.xlsx
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/06/libor-transition-case-studies-for-navigating-conduct-risks.pdf
https://fmsb.com/wp-content/uploads/2020/05/The-critical-role-of-data-management-in-the-financial-system.pdf
https://fmsb.com/wp-content/uploads/2020/04/FMSB-Spotlight-Review-%E2%80%98Emerging-themes-and-challenges-in-algorithmic-trading-and-machine-learning%E2%80%99.pdf
https://fmsb.com/wp-content/uploads/2020/02/FMSB-Annual-Report-2019_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Conflicts-of-Interest-SoGP_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/03/Statement-of-Good-Practice-Conduct-Risk-in-Market-Transactions_V15.pdf
https://fmsb.com/wp-content/uploads/2019/04/FMSB_2018-Annual-Report_Final_2.pdf
https://fmsb.com/wp-content/uploads/2019/01/Secondary-Market-Trading-Error-Compensation-Standard.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://bca.fmsb.com/
https://fmsb.com/wp-content/uploads/2019/03/Risk-Management-Transactions-for-New-Issuance-standard-Final-3-July-2018_v5.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB_Annual_Report_Final_v2.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Front-Office-Supervision-Final.pdf
https://fmsb.com/wp-content/uploads/2017/04/FMSB_NewIssuesProcess_FIMarkets_2-May-FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP-Conduct-Training_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP_Surveillance-in-FX-Markets_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-002-FMSB-Std_BinaryOptions_CommoditiesMarkets_Final-Updated.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-001-FMSB-Std_ReferencePriceTransactions_FIMarkets_Final-Updated.pdf
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Capital Markets and Market Structure

2023 2024 2025
XBDEDXDIXDID

RTS (Under Article 11(15) of EMIR) New reporting rules for derivatives will Margin requirements
on validation of initial margin (IM) apply from 29 April 2024. apply to intragroup

= models expected to be adopted by transactions from 30 June
the Commission. ESMA Guidelines on reporting under 2025.

EMIR . EMIR REFIT apply from 29 April 2024.
Clearing obligation

European Parliament and the Council are considering the EMIR applies to intragroup
3.0 proposal during 2023 and H1 2024. Agreement expected to transactions from 30 June
be reached before the Parliamentary elections in June 2024. 2025.

UK MIFID/R AND WHOLESALE MARKETS REVIEW

2023 2024 2025
XD ED XD XD I

Draft DRSRs 2023 FCA consultation on FCA to The government and the FCA plan Financial Services

published 28 commodity introduce new to introduce a regulatory regime to and Markets Act
ikl November 2023. derivatives regulatory  Investment support a consolidated tape for 2000 (Commodity
WHOLESALE framework closes 16  Research rules market data in 2024 Derivatives and

MARKETS FCA Policy February in H1 2024. ’ Emission
B Statement on The government plans to introduce Allowances) Order

regulatory framework FCA consultation on an ITV Sandbox before the end of 2023 enters into

for a consclidated  closing “advice gap”™ 2024 force 1 January

tape published 20  closes 28 February. ’ 2025.

December 2023.

EU MIFID2/MIFIR

2023 2024 2025
XBDEDXDIXDID
Revised Guidelines Formal adoption of ~ Various technical standards, reports and delegated acts Fintech Amending
on MiFID 2 MIFID3/MIFIR2 mandated by MIFID3/MIFIR2 under development during Directive amends
remuneratian, expected early 2024. 2024, MIFID2 from 17
itabili J 2025.
suitability " Trilogue negotiations and adoption of the Listing Act package, which anuary
requiremen would amend MIFID2/MIFIR, expected during 2024.
product governance
apply from 3 Council and European Parliament considering proposed Retail Investment
October 2023, package published May 2023. European Parliament's ECON committee

expected to vote on its draft reports on the package on 20 March 2024,

EU MIFID/MIFIR Review - divergence emergence?
Key

1. EUand UK. have made substantively similar changes/there is otherwise no material divergence
2. Some overlap between the EU and U.K. changes
3. Clear divergence between the EU and the UK.


https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf

European
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TOPIC MATERIAL EU MIFID/MIFIR RELEVANT U.K.

Trading venues: pre-trade
transparency for equities—
double volume cap

Trading venues: pre-trade

DIVERGENCE?

CHANGE DEVELOPMENT
DVC is being amended to a DVC was removed on 29 August
single EU-wide seven percent 2023.
cap.
Application is being limited to The FCA has consulted on
trades in a central limit order changes to the transparency
book or a periodic auction regime for bonds and derivatives.
trading system. Final rules are expected in 2024.
For derivatives, the scope of The proposed framewaork will
application is clarified so that it divide non-equities into two
applies (in summary) (i) ETDs;: categories—category 1(bonds
and (i) certain IRS and CDS OTC  traded on UK trading venues
derivatives denominated ineuro,  and certain OTC derivatives
Japanese yen, US. dollars, or subject to the clearing obligation)
pounds sterling that are subject  and category 2 (derivatives or
to the EMIR clearing obligation structured finance products
and which are centrally cleared.  which are not in category 1, plus
Eoreat jers. the limitati emission allowances and
e e s ] emission allowance derivatives).
periodic auction trading system  Under the proposals, pre-trade
trades applies, but the general _fransparency would apply
definition of derivatives is depending on the characteristics
retained. of the market model. Waivers
would be available for large in
scale orders, packages, and
negotiated transactions.

London
Energy
Brokers'
Association
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Trading venues: post-trade
transparency for non-equities

Availability of trade data

LEBA

For derivatives, scope of
application is clarified so that it
applies (in summary) (i) ETDs;
and (i) certain IRS and CDS OTC
derivatives denominated in euro,
Japanese yen, U.S. dollars, or
pounds sterling that are subject
to the EMIR clearing obligation
and which are centrally cleared.

For package orders, this
requirement is now explicitly
included.

On deferral, ESMA is mandated
to draft RTS detailing technical
requirements for bonds,
structured finance products, and
emission allowances. Bond and
derivative requirements will be
separated according to five
categories of transactions: (i)
medium-size liquid-market: (i)
medium-size non-liquid market;
(iii}) large-size liquid-market; (iv)
large-size non-liquid market; and
(v) very large size. ESMA will
have emergency powers to
extend deferrals. Competent
authorities will have powers to
defer soversign debt
transactions where the
instrument is issued by a
Member State; ESMA will have
this power where the instrument

The bar for what comprises a
“reasonable commercial basis”
when making available pre- and
post-trade information is being
raised. A “reasonable commercial
basis” includes unbiased and fair
contractual terms, and the level
of fees. The level of fees must be
determined by reference to the
cost of preducing and

" inating the inf i

plus a reasonable margin. Data
policies must also be made freely
available.

ESMA is mandated to draft RTS.
The new requirements will bring
into law the substance of the
2021 ESMA guidelines®* on this.

The FCA is currently consulting
on improving transparency for
bonds and derivatives. Please
see comments above in relation
to Trading venues: Pre-trade
transparency for non-equifies.
For category 1instruments, real-
time reporting would apply to
trading venues. For category 2
instruments, trading venues
would set/calibrate transparency
requirements in line with criteria
set by the FCA.

On deferral, the FCA proposes a
framework for deferrals for large
trades with the largest trades
able to benefit from an extended
deferral or permanent deferral
where a cap applies. This
framework will apply to both
bonds and derivatives (but
different calibration for different
markets).

The FCA is currently consulting
on a bond CT framework, which
made available on a reasonable
commercial basis, and in
particular deleting the
requirement for a CTP to price on
areasonable commercial basis.
Additionally, in the U K, the FCA
has been looking at the
availability and quality of trade

_data and has published its

Wholesale Data Market Study
Report=?

London
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Investment firms/Systematic
Internalisers: pre-trade
transparency for equities

Investment firms/Systematic
Internalisers: pre-trade
transparency for non-equities

Investment firms/Systematic
Internalisers: post-trade
transparency for equities—
designated reporters/publishing
entities

LEBA

The Systematic Internaliser
requirements (i) to apply a
minimum guote size; and (i) to
publish quotes of a certain size,
will be updated. ESMA is
mandated to draft RTS on these.
It is expected that not only will
there be changes to the minimum
quote size threshold (making it
higher), but there will be a
reassessment of what is the
“standard market size.”

Systematic Internalisers will be
allowed to match orders at

midpoint (not just large in scale
orders as is currently the case).

Systematic Internaliser pre-trade
transparency requirements for
non-equity instruments are being
removed.

There will be a new designated
publishing entity regime for
investment firms. Such entities
will be responsible for making a
transaction public, without
needing to be Systematic
Internalisers.

ESMA is mandated to publish the
register of designated publishing
entities by 29 September 2024.
In terms of the scope. the EU
regime will apply at asset level
The exact meaning of “asset
level” is yet to be prescribed.

The UK. government found that
there was industry appetite for
the minimum quotes size to be
changed, but no changes have
beenimplemented yet.

The limitation on order-matching
at mid-point to large in scale
orders was removed as of
August 2023.

The FCA is currently consulting
on improving transparency for
bonds and derivatives. The new
proposals do not envisage any
requirements for pre-trade
transparency, and the new
proposals do not envisage any
pre-trade obligations in relation
toinvestment firms.

There will be a new designated
reporter regime for investment
firms. This will apply at legal
entity level.

The regime came into force in
April 2024, ahead of the EU
regime.

London
Energy
Brokers'
Association
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Systemafic Intemalisers—
quantitative criteria

Consolidated tape

Share trading obligation

LEBA

For derivatives, scope of
application is being limited to (in
summary) OTC trades in respect
of (i) certain derivatives subject to
the EMIR clearing obligation
which are centrally cleared; and
{ii) certain CDS which are
centrally cleared.

For deferral, the same categories
and technical standards will
apply as for trading venues (see
above).

Removal of the quantitative
criteria of “frequent, systematic,
and substantial” for an
investment firm to be considered
a Systematic Internaliser, which
will take effect on 29 September
2025.

Trading venues and APAs will be
subject to new requirements to
submit data which has to be ofa
certain quality to CTPs. An
adapted version of the
requirements applies in the case
of SME growth markets.=7

ESMA is mandated to draft RTS
inrespect of the above.

Scope of the obligation applies to
shares which have an EEA ISIN
and which are fraded on a frading
venue, except where those
shares are traded on a third-
country venue in the local
currency orin anon-EEA
currency, or those shares are
carried out between
eligible/professional
counterparties and do not
confribute to the price discovery
process.

The FCA is currently consulting
on improving transparency for
bonds and derivatives. Please
see above in relation to Trading
venues: Post-trade
transparency for non-equities.
The consultation proposals
appear to anticipate that the
Systematic Internaliser regime
will not be relevant for non-equity
transparency.

The new proposals envisage
investrment firm real-time
reporting requirements for
caftegory 1instruments, unless
the trade is above the large in
scale threshold.

The new proposals do not
envisage any reporting
obligations for investment firms
for category 2 instruments.

FSMA 2023 provides for the
gquantitative criteria to be
removed from the definition of a
Systematic Intemaliser.
Legislation bringing that change
into force has not yet been made

The UK set out a legislative
framework for the regulation of
CTPs {and APAs and ARMs)
which came into force on 5 April
2024, along with FCA rules and
guidance.

A consolidated tape for bonds is
expected to be developed during
2024

The STO was removed on 29
August 2023.

London
Energy
Brokers'
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Transaction reporting
(including reference data also

relevant to fransparency
obligations)

Derivatives trading obligation

Post-trade risk reduction

Non-discriminatory access to
CCPs and trading venues

Payment for order flow

LEBA

On derivatives, the scope of the
ohligation applies to OTC
where those derivafives (i) are
executed on venue; or (i) are
executed off venue and are
subject to fransparency
requirements (see above): or (i)
have an underlying which is
traded on a trading venue (or is
an index or basket composed of
instruments traded on a trading
venue).

Additionally, OTC derivatives’
instrument reference data (which
also applies in the case of
transparency requirements) will
be based on globally-agreed
standards. The Commission is
empowered to adopt delegated
acts specifying this.

Changes are also made witha
view to synchronising data
included in transaction reports
under other EU regulation.

Scope of the obligation is aligned
with the scope of the EMIR
clearing obligation (including the
possibility for ESMA to request
suspending the DTO when the
CTO is suspended).

Thereis also a new power for the
Commission to suspend the
obligation.

Going forward, OTC derivative
transactions resulting from PTRR
services will benefit from this
carve out.
Delegated act(s) will be adopted
comprise.

These requirements will no
longer apply for ETDs.

PFOF is explicitly prohibited as
being incompatible with MiFID
best execution and inducement
requirements.

There has not yet been any
amendment to the UK. MiFIR text
on this, save for including a
reference to the new legislative
framework for data reporting
(see Consolidated tape) above.
On reference data, the FCA's
consultation on improving
transparency for bond and
derivatives markets proposes
infreducing a UPI field, which is in
line with the work being
conducted by the Bank of
England on UK EMIR.

The UK FCA saidinits
consultation paper on improving
transparency for bond and
derivatives markets that, where
possible, it would try to be
consistent in using UPls across
UK EMIR and UK MiFIR
reporting. Final rules have not yet
been published.

The DTO was aligned with the
UK. EMIR clearing obligation in
August 2023.

The government proposed that
the portfolio compression carve
out should be expanded.

FSMA 2023 provides a
framework for the FCA to make
rules on this, but no consultation
has yet taken place.

ETDs removed from scope in
QOctober 2021.

Mo material changes—the FCA's
since it published its PFOF
publication in April 2019.

London
Energy
Brokers'
Association
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Execution venue reports (RTS
27

Regulated market suspension

Commodity derivatives and
emission allowances

Exemption from authorisation for
firms only dealing on own
account in financial instruments
other than commodity
derivatives, emission allowances,
or emission allowances
derivatives

LEBA

The requirement for execution
venues to publish RTS 27 reports
has been removed. For financial
instruments subject to the share
and derivatives trading
obligations, investment firms
must sfill inform a client of the
venue where the order was
executed.

Regulated markets will be
required to publicly disclose the
circumstances that lead to
trading being halted or
constrained and on the principles
for establishing the main
technical parameters used to do
s0. ESMA is mandated fo draft
RTS on this.

Where a regulated market fails to
exercise its suspension powers,
an NCA now has powers to step
in 50 as to re-establish normal
functioning of the markets.

Derivatives of emission
allowances will be in scope of the
position limits rules.

ESMA is consulting on
amendments to the RTS and ITS
position management controls
and position reporting.

The DEA restriction is removed
so that EU clients accessing an
EU trading venue through DEA
are exempt from authorisation.
The existing exclusion from the
restriction for NFCs that are
members or participants in a
regulated market or MTF is
maintained and clarified so that
NFCs dealing on own account
only and that are frading for
hedging purposes or for liquidity
management purposes do not
require authorisation.

London
Energy
Brokers'
Association

The UK. RTS 27 requirements
fell away in December 2021.

No material changes yet that
directly track the EU
development.

The UK. government has
amended aspects of the
commodity derivatives positions
regime, including the ancillary
activities test.

The UK. FCA has consulted on
proposals for the new regime
covering {among other things)
the methodology and calibration
of position limits and
accountability thresholds. Final
rules have not yet been
published.

. No prospective changes yet to

MiFID Article 2(1)(d) as onshored
inthe UK Regulated Activities
Order.

—_
N
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Unbundling of research Allows investment firms to The FCA has consulted on
choose whether to apply proposals to introduce the same
separate or joint payments for payment optionality for
research and execution services.  investment firms, including the
EU firms will be subject to new conditions that would need to be
conduct obligations aimed at met where a firm selects joint
ensuring that conflicts ofinterest  payments (which are different
are managed. from the EUrs conditions, but aim

to meet the same outcome of
managing the conflict of interest).
Final rules have not yet been
published.

SME Growth Markets Changes to permit a segment of  HM Treasury continues to
an MTF to become a SME explore how to enhance the
Growth Market and extendingto  markets for SMEs.
other trading venues the
possibility of trading a SME
financial instrument, provided
thereis no objection by the
issuer.

Benchmarks, RFRs & LiBOR Transition
EU CSDR
2023 2024 2025

pevelopment m“»

CSDR REFIT CSDR REFIT Certain articles of Commission Delegated
formally adopted enters into CSDR REFIT apply  Regulation (EU)
EU on 27 November force on 16 from 1 May 2024. 2023/1626 applies from
CSDR 2023. January 2024, 2 September 2024.

CSDR REFIT
published in the
Official Journal on
27 December
2023.

EU PRIIPS REGULATION

From 1 January 2025,
all transferable
securities admitted to
trading or traded on a
trading venue must be
represented in
electronic book-entry
form.

—_
(O8]


https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/06/impact-of-csdr-settlement-discipline-for-the-buy-side.pdf
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2023 2024 2025
EXBDEXEDXDIXDIED
Council and European Parliament considering PRIIPs Amending Regulation adopted
the Commission's May 2023 legislative by the Commission in May 2023
EU PRIIPs proposals in the Retail Investment Package. expected to apply in 2025.

REGULATION

European Parliament's ECON Committee
expected to vote on its draft report on the

PRIIPs Amending Regulation on 20 March
2023.

SECURITISATION REFORM

2023 2024 2025

sereiopment mmn

Draft Securitisation HM Treasury will lay Securitisation Regulations 2023 FCA and PRA will consult on

[P  Regulations 2023 separate legislation in  and FCA and PRA rules further changes to their
Secondary published 28 2024 with respect to expected to apply from Q2/Q3 securitisation rules in Q4 2024/Q1
Capital Raising Movember 2023. due diligence 2024. 2025.
requirements for
Reforms FCA/PRA Occupational Pension PRA expected to consultin H2 2024 on
consultations closed Schemes. revised rules on capital requirements for
30 October 2023. securitisation.

Crypto & DLT

EU MICA REGULATION

2023 2024 2025
XBDIEDIED DI
Commission ESMAJ'EBA EBA and ESMA MIiCA will apply from Commission to
consultation on consul on to finalise, and pmwsunns 30 December 2024 to publish an
EU el 1 acls Guideli closes Commission to relating to the extent not already interim report on
MICA under MiCA 19 January 2024.  adopt RTS, and issuers of ARTs  in application. functioning of
=c Wy is l closedoné ITS that will apply ~ and EMTs MICA by 30 June
December 2023. ESMA will consult  from 30 June apply from 30 2025,
on its remaining 2024, June 2024,
mandates under
MICA in Q1 2024.

DEVELOPING UK REGULATORY REGIME FOR CRYPTOASSETS

2023 2024 2025
Phase 1: HM Treasury Phase 1: HM Phase 1: FCA expects to consult following
Developing UK update October 2023. ‘;Lizs;.lorx;::gecled to responses to DP23/4
Reg!.llatory Phase 1: FCA DP23/4 in secondary legislation Phase 2: HM Treasury to lay secondary
Regime for November 2023. in early 2024. legislation during 2024.
Cryptoassets

Phase 2: HM Treasury Phase 1: responses Phase 2: FCA expected to consult on rules
consultation response to FCA DP23/4 due 6 to bring the cryptoasset regime into
October 2023. February 2024. operation

—_
IS


https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
https://www.cliffordchance.com/insights/resources/hubs-and-toolkits/talking-tech/en/articles/2020/10/crypto-mica-regulation.html
https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
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Al, Digital finance, SupTech, RegTech & FinTech

EU AIACT

2023 2024 2025

oeveiopment mmn

The European EU Al Act expected to be EU Al Act expected to fully apply in

Parliamentt and the formally adopted early in H1 2025.
Council reached 2024.
EU Al ACT provisional
agreement on the
EU Al Act proposal
on 9 December
2023.

Fintech amending directive

2023 2024 2025

Member States’
transposition measures
to implement the
Fintech Amending
Directive in domestic
law must take effect
from 17 January 2025.

FINTECH
AMENDING

DIRECTIVE

London
Energy
Brokers'
Association

EU Al Act, which came into force on 0715t August; EU Al Act in a nutshell; The EU Al Act is a
comprehensive, sector-agnostic EU regulation which applies directly in Member States. The EU Al

Act's approach is risk-based and distinguishes between:

Prohibited Al systems

High-risk Al systems
General-purpose Al (GPAI) models
Other Al systems that are low risk.

O O O O

e The EU Al Act applies to the entire Al value chain, and sets out different requirements for
providers, deployers, importers and distributors of Al systems. The Act applies
notwithstanding the location or establishment of the operator - most importantly, it applies
to providers of Al systems or GPAI models marketed in the EU, and deployers of Al systems

used in the EU or whose output is used in the EU.

o FEvery organisation that uses or deals with Al in some way will need to consider the possible

impact of the EU Al Act.

e The key questions organisations should ask in determining the impact of the Act are:
o Technology: Do we use or deal with Al technology, notably Al systems or GPAI

models?

o Role: Are we a provider, deployer, distributor or importer of that technology?

Scope: Do we fall within the territorial scope of the Act?

o Risk category: Which risk category do we fall under for each Al system or GPAI

model?

105


https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
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The EU Al Act will be implemented in stages, with the first provisions on prohibited Al and Al
literacy applying in February 2025.

o View the timeline here.

o Readthe EU Al Act here.
This interactive EU Al Act Flowchart is designed to allow you to determine the impact of the
Act on a particular Al use case or tool.
This Quick Guide also provides an explanation the Act's risk classifications, including the
prohibition of specific Al uses, the obligations on providers and deployers of high-risk Al
systems and GPAI models, and the more limited transparency requirements for low-risk Al
systems.
The first webinar in our EU Al Act webinar series, “EU Al Act: in force, what next?” provides a
comprehensive overview of the key aspects of the Act. It covers the essential points such as
scope, timelines, definitions of Al risk categories, categorisations of organisations under the
Act, scope and exemptions.

o This library of on-demand webinars, addressing various aspects of the EU Al Act and

how it applies in certain jurisdictions or sectors. A webinar library is here.

Artificial Intelligence Civil Rights Act of 2024 introduced in the US Senate; On 24 September, the

Artificial Intelligence Civil Rights Act of 2024 was introduced in the United States (US) Senate.

The Act aims to restrict companies’ use of algorithms for decision-making, ensure pre and
post-deployment testing of algorithms, and help eliminate and prevent bias. The Act seeks
to regulate Al algorithms used in decisions in various sectors, including employment,
banking, healthcare, criminal justice public accommodations and government services.

In particular, the Act:

o prohibits developers and deployers from offering, licensing, or using covered
algorithms that discriminate based on protected characteristics;

o requires developers and deployers of algorithms to complete independently audited
pre-deployment evaluations and post-deployment impact assessments to identify,
evaluate, and mitigate any potential discriminatory outcomes;

o requires developers and deployers to mitigate any harms identified by the pre-
deployment evaluations and impact assessments, and ensure that the algorithms
perform and are consistent with their publicly-advertised purpose;

o provides individuals a right to appeal an algorithmic decision to a human decision-
maker; and

o authorises the Federal Trade Commission to enforce the Act.

Read the updates on the Artificial Intelligence Civil Rights Act here.

California's Governor vetoes controversial Al safety bill; On 29 September, California Governor, Gavin

Newsom, vetoed a hotly contested Al safety bill after the tech industry raised objections as it applies
only to the biggest and most expensive Al models and leaves others unregulated. The bill, officially
known as SB 1047, targets companies developing generative Al.

Newsom stated that the bill does not take into account whether an Al system is deployed in
high-risk environments, involves critical decision-making or uses sensitive data. He also
criticised the fact that the bill imposes strict standards across the board, affecting even basic
functions if implemented by a large system.
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https://sites-simmons-simmons.vuturevx.com/e/l0kdkoykwwoziw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/jp0cxayrgi9wyqg/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
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e Newsom expressed his commitment, however, to working with the legislature on Al
legislation during its next session.
e Read more here.

Over 100 companies join new EU Al Pact ahead of EU Al Act taking effect; On 25 September, the
European Commission announced that over 100 companies have signed the EU Al Pact to voluntarily
adopt the principles of the EU Al Act ahead of it coming into effect.

e The voluntary pledges call on participating companies to undertake at least three core
actions:
o Implementing an Al governance strategy to encourage Al adoption within the
organisation and work towards future compliance with the EU Al Act.
o Mapping high-risk Al systems to identify Al systems likely to be classified as high-risk
under the EU Al Act.
o Promoting Al literacy and awareness among staff to ensure ethical and responsible
Al development.
e In addition to these core actions, more than half of the signatories committed to additional
pledges, including ensuring human oversight, mitigating risks, and labelling certain types of
Al-generated content, such as deepfakes.

California Bill for generative Al training data signed by Governor; On 28 September, California’s
Governor signed Assembly Bill No. 2013 requiring transparency of training data for generative Al.

The bill defines generative Al as Al which can create synthetic content such as text, images, video, and
audio based on its training data.

e This bill requires both original developers and those who makes substantial modifications to
generative Al systems or services released after 1 January 2022, to publish documentation
on their websites detailing the data used to train these systems by 1 January 2026.

e The documentation would need to include a high-level summary of the datasets, including
their sources, purposes, data points, and whether they contain any copyrighted or personal
information. The disclosure should also specify whether synthetic data generation was used.

e The bill exempts certain Al systems from these requirements, including those designed
solely for security, integrity, aircraft operation, or national security purposes.

Saudi Arabia publishes guidance on deepfakes; On 18 September, the Saudi Data & Al Authority
released draft guidance for public feedback on deepfakes in Saudi Arabia, outlining use cases (including
malicious and non-malicious), and guidance for key groups like generative Al developers and content
creators on areas such as risk assessments, consent, and watermarking artificial content.

e The draft guidance also advises consumers on assessing messages, analysis of audio-visual
elements, utilising content authentication tools, and reporting technology misuse.

Bank of England announces establishment of Artificial Intelligence Consortium; On 25 September,
the Bank of England announced the establishment of the Artificial Intelligence Consortium. The
consortium will provide a platform for public-private engagement to gather input from stakeholders
on the capabilities, development, deployment and use of Al in UK financial services.
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US and UAE cooperation on Al; On 23 September, the US and the UAE issued a statement on their
commitment to cooperate on Al, emphasising a shared vision of safe, secure, and trustworthy Al.
The statement details intentions to create a memorandum of understanding between the
governments to enhance cooperation on Al initiatives.

Netherlands seeks input on EU Al Act's prohibition of manipulative Al systems; The Dutch Data
Protection Authority is soliciting feedback on the EU Al Act's prohibitions against manipulative and
exploitative Al systems which are set to take effect on 2 February 2025. These prohibitions target Al
practices that either distort individuals' decision-making capabilities through subliminal,
manipulative techniques or exploit vulnerabilities due to age, disability, or socio-economic status,
leading to significant harm. Public comments may be submitted until 17 November.

Singapore issues Al Playbook for Small States; On 22 September, the Singapore Infocomm Media
Development Authority (IMDA) issued the Al Playbook for Small States. The Playbook was developed
by the IMDA in collaboration with Rwanda’s Ministry of ICT and Innovation, with contributions from
members of the Digital Forum for Small States. The Playbook is a compilation of best practices
shared by small states on Al adoption, governance, and societal impacts.

UK Government launches new Regulatory Innovation Office; On 8 October 2024, as signalled in the
Labour Party’s election manifesto, the UK's Department for Science, Innovation and Technology
announced the creation of the new Regulatory Innovation Office (RIO). The RIO has been established in
order to accelerate public access to and regulatory clearance for new technologies.

e The RIO will work alongside various regulatory bodies to update regulations, speed up
approvals and ensure a cohesive regulatory approach, thereby enabling faster and safer
deployment of innovations. This effort aligns with the Government's broader strategy to
stimulate economic growth and positions the UK as a leading destination for investment in
emerging technologies.

e Its mission will initially focus on supporting the growth of four “fast growing areas of
technology making a difference to people’s lives”, including engineering, space, Al and digital
in healthcare and connected and autonomous technology. As the office evolves, the scope
of its mission will broaden to include additional technologies and sectors.

G7 nations discuss competition aspects in the development of Al; At the culmination of the two-day
G7 competition summit in Rome on 4 October 2024, representatives from the G7 member states and
the European Commission issued a joint statement addressing competition concerns related to Al.

e The statement highlights that despite the enormous potential of Al, the technology also
poses significant risks to competition and associated areas such as IP, consumer protection
and data protection, that should not be ignored.

e The statement also outlines a set of guiding principles to ensure society can reap the benefits
of Al whilst mitigating the associated competition and data protection risks, which include:

o Human innovation and copyright: The risk of Al, in particular generative Al systems,
curtailing the earning power of artists and content creators is high, while the nature
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of the Al content creation market means that creators often operate in a monopsony
in which large Al companies hold the power to create and shape the market;

o Consumer protection: Al-generated outputs have the power to distort consumers’
decision-making processes via incorrect or misleading training data; and

o Privacy and data protection: The need for large data sets via which to develop and
train Al systems can lead to the misuse of consumers’ and users’ data. Such data
must be handled and safeguarded in compliance with existing privacy rules and laws.

Polish Ministry of Digital Affairs opens consultation on prohibited Al under the EU Al Act; Following

the implementation of the EU Al Act (the Act) at the start of August 2024, the Polish Ministry of Digital
Affairs has commenced a consultation regarding the provisions of Article 5 of the Act, which set out
the prohibited Al practices (provisions which will come into force from February 2025).

The consultation aims to gather comments, suggestions and recommendations from
interested parties on the application of these Article 5 provisions, including the collation of
examples of Al systems which may be caught under the designation of ‘prohibited” Al
systems.

The consultation is due to close on 31 December 2024.

Japan releases guidance on evaluating Al safety and red teaming Al systems; The Japanese Al Safety

Institute has released two sets of non-binding guidance, on evaluating Al safety and red teaming Al
systems respectively. The first guide, on evaluating the safety of Al systems, sets out 6 principles to
consider when conducting safety evaluations. These are:

1.

2.

Human centricity: Human rights guaranteed by the Japanese Constitution or granted
internationally should not be violated;

Safety: During the development or use of an Al system, any harm or damage to human health
or property should be avoided,;

Fairness: Efforts should be made to eliminate unfair and harmful bias and discrimination
against specific individuals or groups based on race, gender, national origin, age, politics
and/or religion;

Privacy: The privacy of users should be respected and protected in accordance with privacy
and data protection rules and laws;

Security: Action should be taken to prevent the use or deployment of Al from being
(un)intentionally altered or misused by ‘bad actors’ and rogue organisations; and
Transparency: Based on the social context in which the Al system is used, information should
be provided to users, to the extent possible, to ensure they know they are using or interacting
with an Al system.

The guide then provides 10 evaluation mechanisms for upholding these principles, focussing
on controlling toxic outputs, ensuring data quality and repeated evaluation of the
development of Al systems.
The second guide, regarding red teaming Al systems, provides examples of attack methods,
stresses the importance of structuring red teams’ and emphasises conducting red teaming
exercises throughout the lifecycle of the Al. Key takeaways from the guidance are:

o the inclusion of training on key areas such as misinformation, disinformation and

manipulation;
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o introducing plausibility in training scenarios; and
o the need for training to be delivered on several different types of attacks.

Japan opens consultation on generative Al market dynamics; On 2 October 2024, the Japan Fair
Trade Commission opened a research and information request consultation regarding the rapid
advancement of Al technology and its impact on market growth.

e The consultation will feed into the publication of the recently released discussion paper titled
‘Generative Al and Competition’ which looks at both domestic and international generative Al
markets and the proper integration of these technologies into economy and society.

o Stakeholders have been invited to provide comments by 22 November 2024.

Australia opens review of Al and consumer law; The Australian Department of the Treasury has
opened a consultation on whether the existing technology-neutral consumer laws remain fit for
purpose and are able to protect consumers who make use of Al systems. This is considered in
particular in terms of the suitability of the Australian Consumer Law (Schedule 2 of the Competition
and Consumer Act 2010) to:

e protect Al consumers; and

o facilitate the safe and responsible deployment of Al by businesses.

e The consultation has invited stakeholders to consider the existing principles, the existing
remedies available and the mechanisms for allocating liability among manufacturers and
suppliers. The responses will then feed into an ongoing review of Australia’s consumer
protection framework, and more generally to clarify and strengthen existing laws addressing
Al-related risks and harms. Responses may be submitted until 12 November 2024.

ECB: Eurosystem'’s exploratory work on DLT platforms; On 23 September 2024, the ECB provided an
update on the Eurosystem’s work to explore how wholesale financial transactions recorded on
distributed ledger technology (DLT) platforms could be settled in central bank money. A total value
of €532 million has been successfully settled in more than 50 transactions involving 15 different
financial firms and central banks since May 2024. In total, 60 financial firms from nine countries in
the euro area and four central banks are participating in the Eurosystem'’s exploratory work. The
trials have already seen the first euro area sovereign bond issued natively on a distributed ledger and
will continue until the end of November 2024.

BIS: Project Agora On 16 September, the BIS announced that more than 40 private sector financial
firms, convened by the Institute of International Finance, will join Project Agora. The project
investigates how commercial bank tokenisation deposits can be seamlessly integrated with
tokenised wholesale central bank money in a public-private programmable core financial platform.
These firms represent a diversity of private sector partners in terms of business models, institution
size, expertise and geography.

ECB: Update on development of a draft digital euro rulebook On 5 September, the ECB published its
third report outlining the progress of the digital euro scheme Rulebook Development Group (RDG) in
developing a draft digital euro rulebook, consisting of a single set of rules, practices and standards
for the harmonisation of digital euro payments across the euro area. The draft digital euro rulebook
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intends to be sufficiently flexible to accommodate any future adjustments and will be updated in
accordance with the outcome of the digital euro legislative process.

BCBS: Working paper on permissionless distributed ledger technologies On 28 August, the BCBS
published a working paper on the novel risks, mitigants and uncertainties with permissionless
distributed ledger technologies. Certain risks stem from the blockchain’s reliance on unknown or
third parties, which makes it difficult for banks to conduct due diligence and oversight. These risks
require new risk management strategies and safeguards. Current practices for mitigating these risks
remain in various stages of development and have not been tested under stress. The paper
considers the risks related to operations and security, governance, legal, compliance (including
money laundering/financing of terrorism) and settlement finality.

HKMA: Project Ensemble Sandbox; On 28 August, The Hong Kong Monetary Authority launched the
Project Ensemble Sandbox and introduced four main themes of asset tokenisation use cases for the
initial round of experimentation. The HKMA has completed the building and set-up of the Sandbox,
which is designed to facilitate interbank settlement using experimental tokenised money, focusing
on transactions involving tokenised assets. Participating banks from the Project Ensemble
Architecture Community have connected their tokenised deposit platforms to the Sandbox, paving
the way to conduct experiments for both interbank payment-versus-payment and delivery versus-
payment settlement.

ESMA: Working paper on decentralised finance: a categorisation of smart contracts; On 1 August,
ESMA published a working paper on decentralised finance: a categorisation of smart contracts. The
paper aims to answer regulators’ calls for a closer, consistent monitoring of DeFi and its underlying
protocols. The paper also leverages natural language processing and topic modelling to cluster
smart contracts into homogeneous groups which could then provide a solid basis for further
analysis aimed at investigating specific types of smart contracts or the interconnectedness between
different categories of smart contracts.

BIS and Bank of England: Project Pyxtrial; On 31 July, the BIS and the Bank of England launched
Project Pyxtrial to explore how technology solutions can enable the monitoring of asset-backed
stablecoins’ balance sheets, providing insight into whether the backing assets exceed their liabilities
at all times. To support the supervision of issuers of asset-backed stablecoins, Project Pyxtrial has
developed a prototype data analytics pipeline which includes data collection, storage and analysis.
Pyxtrial is designed so that its technical components (the APIs, integration layer, data model, data
storage solution and dashboard) are modular, reusable and can be repurposed

The Law Commission: Report and draft Bill on digital assets as personal property; On 29 July, the
Law Commission published a supplementary report and draft Bill on digital assets as personal
property. This report supplements the February 2024 consultation, and a June 2023 report in which
the Law Commission concluded that certain types of digital assets are things to which property
rights relate; however, they do not fit into traditionally recognised categories of personal property.
This supplementary report and draft Bill seek to explain that recommendation and append the draft
legislation intended to implement the recommendation.

FINMA: Guidance on stablecoins On 26 July, FINMA published guidance on the issuance of
stablecoins. It comments on default guarantees, the associated risks and discloses its practice on
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stablecoins. FINMA provides information on aspects of financial market law that arise in relation to
stablecoin projects and the impact of such projects on the supervised institutions. In connection
with stablecoin projects, the guidance draws attention to the increased risks in the areas of money
laundering, terrorist financing and the circumvention of sanctions.

European Supervisory Authorities: Draft RTS to specify the elements mandated by DORA; On 26 July,
the European Supervisory Authorities published their final report on draft Regulatory Technical
Standards (RTS) to specify the elements which a financial entity needs to determine and assess
when subcontracting ICT services supporting critical or important functions as mandated by Article
30(5) of Regulation (EU) 2022/2554 (DORA). In particular, the draft RTS requires financial entities to
assess the risks associated with subcontracting during the precontractual phase; this includes the
due diligence process.

ECB: Occasional paper on stablecoin; On 25 July, the ECB published an occasional paper, entitled
Toss a Stablecoin to your Banker, on stablecoins’ impact on banks’ balance sheets and prudential
ratios. The paper explores the relationship between banks and stablecoins and their issuers,
focusing on the mechanical effects on banks’ capital and liquidity ratios when issuing stablecoins or
collecting deposits from stablecoin issuers. The analysis reveals that converting retail deposits into
stablecoin issuers’ deposits weakens a bank's liquidity coverage ratio (LCR), turning a retail deposit
into a wholesale deposit, even when these funds are reinvested in high-quality liquid assets.

European Supervisory Authorities: Policy products under DORA; On 17 July, the European
Supervisory Authorities published the second batch of policy products under the DORA. This batch
consists of four final draft Regulatory Technical Standards (RTS), one set of Implementing Technical
Standards (ITS) and two guidelines, all of which aim at enhancing the digital operational resilience
of the EU's financial sector. The package focuses on the reporting framework for ICT-related
incidents (reporting clarity, templates) and threat-led penetration testing, while also introducing
some requirements on the design of the oversight framework. The final draft technical standards
have been submitted to the European Commission, which will now start working on a review with
the objective to adopt these policy products in the coming months.

EBA: Statement reminding issuers and offerors to comply promptly with MiCAR; On 5 July, the EBA
released a statement reminding issuers and offerors of asset-referenced and e-money tokens to
comply promptly with MiCAR and the consumers of risks. The EBA expects any person who intends
to commence ART/EMT activities to comply fully with MiCAR as from 30 June 2024. The regulatory
and implementing technical standards and guidelines applicable to such activities are available on
the EBA’s website. The EBA urges issuers and offerors to have regard to these documents and adjust
as if those measures were fully applicable, in the case of technical standards pending their adoption
by the European Commission and publication in the Official Journal. This includes measures relating
to white papers, governance, complaints handling, own funds, reserve assets, recovery and
redemption plans.

ESMA: MiCA report covering eight draft technical standards; On 4 July, ESMA published the final
report under MiCA covering eight draft technical standards that aim to provide more transparency
for retail investors, clarity for providers on the technical aspects of disclosure and record-keeping
requirements, and data standards to facilitate supervision by NCAs. The draft standards provide
market participants with technical requirements to ensure human and machine readability of crypto-
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asset white papers, as well as templates and formats for crypto-asset service providers (CASP) order
and transaction records. The rules also cover public disclosures, descriptions on how issuers should
disclose price-sensitive information to the public to prevent market abuses, and detail how CASP
trading platforms should publish the data required for pre-and post-trade transparency.

BCBS: Approval of disclosure frameworks and capital standard for banks’ crypto-asset exposures;
On 3 July, the Basel Committee on Banking and Supervision announced it will publish a finalised
disclosure framework, which includes a standardised set of public tables and templates covering
banks’ crypto-asset exposures. These disclosures aim to enhance information availability and
support market discipline. The Committee also approved a set of targeted revisions to the crypto-
asset prudential standard. These revisions aim to further promote a consistent understanding of the
standard, particularly regarding the criteria for stablecoins to receive a preferential “Group 1b”
regulatory treatment.

EBA and ESMA: Final report on joint guidelines on the assessment of suitability; On 27 June, the EBA
and ESMA published their final report on joint guidelines on the suitability assessment of members
of the management body of issuers of asset-referenced tokens (ARTs) and of crypto-asset service
providers (CASPs), and the suitability assessment of shareholders and members, whether direct or
indirect, with qualifying holdings in issuers of asset-referenced tokens and in crypto-asset service
providers

EC consultation on Al in the financial sector: ICMA response On 13 September 2024, ICMA submitted
its response to the European Commission (EC) consultation on Artificial Intelligence in the Financial
Sector.

e Theresponse reflects the views of a sub-set of the Al in Capital Markets Working Group. The
consultation, which is intended to improve the effective implementation of the EU Al Act, was
discussed in a series of meetings held over the summer. In the response, innovation in the
debt capital market industry was widely encouraged, with the interconnectedness between
Al, ESG and DLT-related developments also highlighted. Increased efficiency and automation
were mentioned as key benefits found from using Al. The response also emphasised the
importance of human validation and internal Al risk frameworks, alongside the role of
existing pieces of legislation such as UCITS and MiFID II/MIFIR, which already capture
safeguards for the responsible use of technology.

e Council of Europe Framework Convention on Al and human rights, democracy and the rule
of law On 5 September 2024, the European Commission Vice President for Values and
Transparency, Véra Jourova, signed the Council of Europe Framework Convention on Al and
human rights, democracy and the rule of law on behalf of the EU. This Convention is the first
legally binding international instrument on Al. It is fully compatible with EU law in general, and
the EU Al Act in particular, which is the first comprehensive Al Regulation globally.

HKMA: Guiding principles in respect to the use of GenAl in customer-facing applications On 19
August, the HKMA published a set of guiding principles in respect of use of generative artificial
intelligence (GenAl) in customer-facing applications from a consumer protection perspective. In
recent months, the HKMA notes an increasing interest from banks in adopting GenAl in their
operations. The HKMA has therefore set out additional principles under each of the four major areas
aiming to ensure that appropriate safeguards for consumer protection are in place when GenAl is
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adopted for customer-facing applications. These include governance and accountability, fairness,
transparency and disclosure, and data privacy and protection.

BaFin: Report on Al at banks and insurers: automatically fair? On 16 August, BaFin published a report
on the measures which financial services providers and state supervisory authorities must take to
prevent unjustified discrimination that can be amplified by highly automated decision-making
processes with little human monitoring. The report describes the different facets behind
discrimination and how they fall under the umbrella term of “fairness”.

MAS: Information paper on cyber risks associated with GenAl On 30 July, the Monetary Authority of
Singapore published an information paper on Cyber Risks Associated with Generative Artificial
Intelligence (GenAl). The paper aims to raise financial institutions’ awareness by providing an
overview of key cyber threats arising from GenAl, the associated risk implications, and some of the
mitigation measures that financial institutions could take to address the risks. Specifically, it details
how GenAl can be used by threat actors, and covers the threats and risks on GenAl deployments,
namely, unauthorised information disclosure and data leakage, as well as GenAl model and output
manipulation.

EU publication of the Al Act (Regulation (EU) 2024/1689) in the Official Journal; On 12 July, the
Artificial Intelligence (Al) Act (Regulation (EU) 2024/1689) was published in the Official Journal. The
purpose of this Regulation is to improve the functioning of the internal market by laying down a
uniform legal framework in particular for the development, the placing on the market, the putting into
service and the use of Al systems in the EU, in accordance with EU values. It also aims to promote
the uptake of human centric and trustworthy Al while ensuring a high level of protection of health,
safety, fundamental rights as enshrined in the Charter of Fundamental Rights of the EU. The
Regulation ensures the free movement, cross-border, of Al-based goods and services, thus
preventing Member States from imposing restrictions on the development, marketing and use of Al
systems, unless explicitly authorised by the Regulation.

Zooming in on Al; Artificial intelligence under financial regulations in the U.S., EU and UK; A
comparative assessment of the current state of play:

Part I; provided a comparative assessment of the approach that the three jurisdictions are taking to
regulating the use of Al in the financial services sector and presented an action plan for firms to
consider.

Part I, considers the scope and extraterritorial application of Al laws and regulation, data governance
issues and related third-party service provider regimes.

Part Ill; assesses the current approach to enforcement, remedies and liability in each jurisdiction.

e Rapid and accelerating developments in artificial intelligence have prompted governments
around the world to consider how Al should be regulated and used responsibly by
businesses, without stifling innovation. This is particularly the case in the financial sector,
where Al has the potential to bring operational efficiencies and even improved investment
performance, but also brings with it risks due to the inherent unknowns that come with new
technology.
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e In this first of a series of three publications comparing the current regulation of Al in the
financial sector, we consider at a high level the differing approaches to and principles of
regulation in the United States, the European Union and the United Kingdom.

e Al (as now defined) has in reality been widely adopted for many years in the financial sector,
including for text transcription, chatbots and helpdesks and data analytics. However, there
are many potentially novel applications where Al has the ability to replace roles traditionally
performed by humans.

e Governments and regulators are concerned with mitigating risks associated with Al—for
example, ensuring that the use of Al by businesses is safe and transparent with proper
systems and controls. However, approaches in different countries have differed drastically.
While the EU has the most comprehensive Al-specific legislative measure in the Al Act with
detailed regulatory requirements in particular for high-risk Al systems, the U.S. and U.K. have
thus far adopted more of a common law approach of addressing risks as they arise or
become apparent, predominantly using tools under existing technology-neutral legislation to
issue policy pronouncements, supervise firms using Al and manage any issues.

e This is the first in a series of three publications, in which we will compare the current
approaches for regulating Al in the financial sector in the United States, the European Union
and the United Kingdom. In this note, we consider at a high level the differing approaches to
and principles of regulation. The second part will look at scope, extraterritoriality, data and
third-party service providers. The final part will consider differing approaches to enforcement
and remedies as well as liability.

e Firms should carefully monitor developments across these and other relevant countries and
consider for their business the recommendations in the Action Plan at the conclusion of this
note.

Current approaches to regulating the use of Al
e This table summarises at a high level the current approaches to regulating the use of Al in

the U.S., the EU and the U.K,, presenting a summary of all of the topics that will be addressed
across the series of notes.

us

EU

UK

Specific Al
legislation, regulation
or policy

No overarching Al-
specific legislation at
the federal level.

Significant legislative
activity at the federal
and individual states-
level (e.g, stand-
alone Al laws and
comprehensive
privacy laws which
apply to automated
processing via Al).

EU Al Act. European
Supervisory

Authorities
statements and
reports. European
Commission
targeted

consultation on the
use of Al in financial
services.

No comprehensive
Al-specific

legislation. Al White
Paper (not binding).

Implementing  the
U.K.'s Al Regulatory

Principles: Initial
Guidance for
Regulators. *U.K.
financial services
regulators strategic
approach to
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White House regulating Al

Executive Order; systems.

rulemaking and

guidance germane to

Al from  various

regulatory agencies.

Approach Highly  fragmented | Requirements for | Approach based on
legislative and | high-risk  systems | common law
regulatory fully prescribed inlaw | principles of only
landscape, involving | by the Al Act, with | imposing legal and
multiple lighter requirements | regulatory
governmental  and | applying to limited | obligations  where
regulatory authorities | risk systems. necessary to address

at the federal and identifiable risks.
state levels.
Responsibility — with
sectoral regulators to
use existing powers
to supervise

appropriately.

General Approach & Principles

There is a rapidly changing ecosystem of laws and regulations applicable to the development and
use of Al. In some countries there is broad Al-specific legislation, such as the EU.’s new Al Act, which
applies alongside a wide range of existing laws, such as on intellectual property, data protection and
privacy, financial services, antitrust, cybersecurity, consumer protection and others may apply.
However, in most countries, there is no Al-specific legislation and Al-related matters are governed
only by these existing laws. Countries around the world are currently considering if any of these
existing laws require changes to address the novel questions and challenges raised by Al. Many
jurisdictions have developed general principles for regulating Al, and these enshrine similar rights
such as transparency, fairness and human oversight.

Some countries have also signed the Al Convention, namely, Andorra, Georgia, Iceland, Israel,
Norway, the Republic of Moldova, San Marino, the United Kingdom, the United States of America and
the European Commission. The Al Convention, which is the first legally binding international
agreement on Al, will enter into force once there are five ratifications. It sets fundamental principles
for activities within the lifecycle of Al systems, prescribes remedies, procedural rights and
safeguards and requires risk and impact management. Many of the principles align with those in the
EU's Al Act, such as transparency, oversight, accountability, data privacy, reliability and safe
innovation. The Al Convention apples to both public authorities and public actors. In its application
to the private sector, parties to the Al Convention may opt for it to apply directly or implement their
own measures.

us.
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In the United States, there are currently no comprehensive Al-specific laws at the federal level, though
there have been more limited laws passed in this space, including laws to coordinate the U.S.
government’s use of Al and state Al laws. As a result, and consistent with the financial regulatory
approach in the U.S,, there are efforts at the federal and state levels to both apply and enforce
existing laws and regulations to Al and to develop new rules where there are gaps in the existing
regulatory landscape. U.S. agencies have already begun enforcement efforts, including related to so-
called “Al washing” and Al disgorgement for improperly collected data, and indicated an increased
enforcement focus on Al and other emerging technologies. We discuss enforcement and fines in the
third part of this series.

The federal and state governments are focused on mitigating risks arising from both the public and
private sector's use of Al, including those related to privacy, fair use and ensuring appropriate
disclosures to the public. In addition, reflective of geopolitical pressures, a core emphasis is national
security and ensuring that Al technology is not weaponized against the U.S. in either a military or
commercial sense—both as regards outbound investment and exports through restrictions on
sensitive technologies, including Al, and in-bound investment from the Committee on Foreign
Investment in the U.S. We discuss the latest developments in our August note, “Sanctions and export
controls expand further.”

A plethora of bills have been introduced in various Congressional committees with bi-partisan
support, and the House and Senate have set up bipartisan task forces, working groups, and
congressional hearings to better understand Al policy priorities and further coordinate legislative
efforts.

Most recently, on May 15, 2024, a bipartisan Senate working group issued a report entitled Roadmap
for Artificial Intelligence Policy (the “Roadmap”), which addressed eight key policy areas: (1)
supporting U.S. innovation in Al; (2) Al and the workforce; (3) high impact uses of Al; (4) elections
and democracy; (5) privacy and liability; (6) transparency and explainability; (7) intellectual property
and copyright; and (8) safeguarding against Al risks.

Notably for the financial services sector, the roadmap calls for the creation of a comprehensive
federal data privacy framework related to Al that can be applied across multiple sectors. The
roadmap specifies that this data privacy framework should include provisions addressing data
minimization, data security, consumer data rights, consent and disclosure, and data brokers. The
roadmap encourages relevant Senate committees to develop legislation that ensures financial
service providers are using accurate and representative data in their Al models. The roadmap also
supports a regulatory gap analysis in the financial sector—which was also proposed by the bipartisan
Artificial Intelligence Advancement Act introduced in the Senate in October 2023.

In the absence of comprehensive Congressional action on Al, the Biden Administration has sought
to take the lead by issuing a broad-ranging Executive Order on Al in October 2023—Executive Order
14110, entitled “Safe, Secure, and Trustworthy Development and Use of Artificial Intelligence.”
Executive Order 14110 directs over 50 federal entities to engage in more than 100 specific actions
to implement the guidance set forth across eight overarching policy areas: (1) safety and security;
(2) innovation and competition; (3) worker support; (4) Al bias and civil rights; (5) consumer
protection; (6) privacy; (7) federal government’'s usage of Al; and (8) international leadership.
Executive Order 14110 highlights areas of focus for the enforcement of existing regulations and
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directs agencies to conduct studies, publish reports and develop guidance around Al. See A&O
Shearman on Tech, “Biden Administration Issues Broad Executive Order to Regulate and Advance
Artificial Intelligence.”

Under the direction of Executive Order 14110, the U.S. Department of the Treasury issued a public
report on best practices for financial institutions to manage Al-specific cybersecurity risks (the
“Treasury Report”). The Treasury Report is a digest of Al use cases, threat and risk trends,
governance and cybersecurity best practice recommendations, and challenges and opportunities for
financial institutions, incorporating 42 in-depth interviews with various industry stakeholders. The
Treasury Report outlines the current regulatory landscape applicable to the use of Al in cybersecurity
and fraud management by financial services firms. These regulatory expectations, in turn, closely
track best practices shared by participating financial institutions for mitigating Al-related cyber and
fraud risks. These best practices include incorporating Al risk management within existing enterprise
risk management programs; mapping data supply chains; proper due diligence of vendors;
maintaining high levels of cybersecurity, especially around data; and having the right risk tolerance
for both the specific use case and the overall risk appetite of the firm.

Other U.S. federal agencies have also begun to interpret and provide guidance on how existing laws
and regulations apply to Al and consider new rules for Al within their respective jurisdiction. Such
agency efforts to address Al may be forestalled in light of the U.S. Supreme Court's June 2024
decision in Loper Bright Enterprises v. Raimondo to overturn a long-standing doctrine that instructed
courts to defer to reasonable interpretations made by administrative agencies. It is likely that any
agency rulemaking on Al will be closely scrutinized both by the public and by courts. These agency
efforts include:

e Securities and Exchange Commission (SEC)

Gary Gensler, the Chair of the SEC, made public statements concerning the use and potential risks
of Al technologies in the securities industry, and specifically identified four key areas of concern: (i)
the potential for conflicts of interest; (ii) the potential for fraud and deception; (iii) the impact on
privacy and intellectual property issues; and (iv) the impact on financial stability. This speech was
soon followed by the SEC’'s new proposed rulemaking on “predictive data analytics” that would
among other things, require broker-dealers and investment advisers to eliminate or neutralize the
effect of certain conflicts of interest associated with their use of Al and other technologies. It seems
unlikely to be finalized in the near future, as the SEC has announced that it is likely to re-propose the
rule.

The SEC has also proposed rules addressing outsourcing of certain covered functions by investment
advisers and cybersecurity risk management rules for investment advisers and broker-dealers. For
example, in May 2024, the SEC finalized amendments to Regulation S-P, which governs how certain
financial institutions treat consumers’ non-public personal information. The amendments were
intended to help protect investors’ privacy from the “expanded use of technology and corresponding
risks.”

In the absence of final Al-specific rules, the SEC's efforts indicate that it is considering using existing
regulatory provisions to address risks the SEC perceives with respect to Al. Investment advisers and
broker-dealers are required to implement policies and procedures designed to prevent violations of
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the federal securities laws. Furthermore, under SEC rules such as Regulation S-P and Regulation S-
ID, broker-dealers, investment advisers and investment companies must take certain steps to
safeguard customer information and appropriately respond to red flags related to possible identity
theft.

e Commodity Futures Trading Commission (CFTC)

The CFTC issued a request for public comment on a wide range of Al-related questions in January
2024. In May 2024, the CFTC's Technical Advisory Committee recommended that the CFTC develop
an Al Risk Management Framework governing the use of Al in financial markets. In developing the
framework, the committee said the CFTC should hold public roundtables, conduct a “gap analysis”
of existing regulations, and generally aim to align with other financial regulators and the National
Institute of Standards and Technology. The committee highlighted use cases and related risks for
Al concerning trading and investment; customer communications, advice and service; risk
management; regulatory compliance; and back office and operations.

In accompanying statements, Commissioners Kristin Johnson and Caroline Pham emphasized
identifying existing CFTC regulations that may address Al-related risks, for example by looking at the
existing approach to risks and controls in algorithmic trading. The CFTC has not proposed any Al-
specific rulemaking.

In June 2023, the CFTC formed the new Cybersecurity and Emerging Technologies Task Force within
the CFTC Division of Enforcement, which will address “cybersecurity issues and other concerns
related to emerging technologies (including artificial intelligence).”

o Banking Regulators

On June 6, 2023, the Federal Reserve, Federal Deposit Insurance Corporation and Office of the
Comptroller of the Currency released final Interagency Guidance on banking organizations’
management of risks associated with third-party relationships which, while not specific to Al, is
highly relevant, and is discussed further in part two of this series. The federal banking regulators
have not otherwise released any guidance or rulemaking specific to Al. However, general principles
of safety and soundness apply to any use of Al.

« Consumer Financial Protection Bureau (CFPB)

The CFPB has produced guidance, reports, and proposed rules related to the use of Al in certain
contexts, mostly related to consumer credit. For example, it has issued guidance noting that
creditors that use Al or complex algorithms in aspects of the credit decisioning must still provide a
notice to consumers that discloses the specific reasons for taking adverse action, and that creditors
must be able to explain the specific reasons for their credit decisions, including when using Al. The
CFPB has also published a report highlighting the potential issues and consumer harm arising from
the use of Al chatbots.

o Federal Trade Commission (FTC)

—_
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Where companies do not collect personal data in accordance with the law, and they use illegally
collected personal data to train Al, the FTC has in some cases required not just the deletion of the
ill-gotten data but also the destruction of the Al that was trained using this data. This penalty has
been imposed in six cases to date. The FTC has not issued guidance regarding when it may impose
this disgorgement remedy.

Additionally, numerous individual states have passed or are considering stand-alone Al laws as well
as comprehensive privacy laws which apply to automated processing via Al. According to the
National Conference of State Legislatures, at least 45 states and Washington D.C. introduced Al bills
this year, and over 30 states have adopted resolutions or enacted legislation pertaining to Al. State
stand-alone Al laws (such as in Colorado or Utah) include regulations on generative Al decisioning
(without meaningful human oversight in decision-making), in critical areas such as provision of
health care services, provision of insurance, education admissions, employment decisions, and
provision of loans and other financial services. Notably, California is considering an Al regulation bill,
which—if signed into law—would require powerful Al models to undergo safety testing prior to being
released to the public and would authorize the state’s attorney general to hold developers liable for
serious harms caused by their Al models. We discuss California’s draft Safe and Secure Innovation
for Frontier Artificial Intelligence Models Act in “Zooming in on Al — #3: California SB 1047 — The
potential new frontier of more stringent Al regulation?”.

Furthermore, many states now have some type of data protection law or privacy law. Comprehensive
state privacy laws regulate automated processing and require notice and, in certain cases, consent.
If sensitive information is processed by Al or if sensitive information is used to train Al, some states
require data privacy impact assessments prior to commencing use of the Al tool.

Given the current ad hoc approach of addressing Al risks as they arise, the evolving landscape may
make compliance for firms with U.S. operations or a U.S. nexus particularly challenging, and firms
should closely monitor developments in this area and take into consideration the recommendations
in the Action Plan laid out below.

EU

The EU has been the first to develop Al-specific legislation, with the Al Act setting legal requirements
specifically for Al systems, focusing on high-risk Al systems. The Al Act is the most comprehensive
attempt at regulating the technology undertaken by any legislature globally. The Al Act defines four
main players in the Al sector—deployers, providers, importers and distributors. A single entity in this
sector might fall within several of these categories. The Al Act also defines different types of Al
systems according to the level of risk involved in the use of those systems. How practical this
approach is remains to be seen. We discuss the different obligations applying to providers and
deployers in “Zooming in on Al — #4: What is the interplay between “Deployers” and “Providers” in the
EU Al Act?".

The EU Al Act entered into force on 1 August 2024, and will for the most part apply directly across
the EU from 2 August 2026. Certain provisions will apply earlier, for example, the prohibition on
certain “unacceptable” Al systems will apply from 2 February 2025, GPAI models must comply from
2 August 2025 and the provisions on high-risk systems will apply from 2 August 2027. We set out
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more details on when various aspects of the Al Act will apply in, “Zooming in on Al: When will the Al
Act apply?”

In the meantime, the European Commission has launched the Al Pact, which encourages industry to
voluntarily start implementing the requirements of the Al Act before they are legally applicable. The
Commission has conducted a targeted consultation on the use of Al in the financial services sector.

The approach of the Al Act to mitigating Al risks is discussed in, “Seizing the Al opportunity in Europe”
and “EU Al Act: Key changes in the recently leaked text.”

UK

The U.K. has not yet adopted any Al-specific legislation. However, that may change under the new
Labour government whose manifesto committed to introducing binding requirements on developers
of the most powerful Al models (equivalent to what the EU Al Act defines as highly capable GPAI).
This was reiterated in the post-election King's Speech, which sets the legislative agenda for the next
12 months. In the meantime, the U.K. continues to rely on existing laws, which are generally
technology-neutral, and regulatory pronouncements or guidance in some sectors. Matters are
largely left to sector-based regulators, who must interpret and apply to their sectors the
government's Al principles. Regulators are encouraged to be transparent about the actions that they
are taking.

The previous government's strategy, set out in “A pro-innovation approach to Al regulation,” was
presented as a “context-based” approach that focused on where and how Al is used. The approach
is founded on common law principles of only imposing legal and regulatory obligations where
necessary to address identifiable risks. It was also based on the five principles (set out in the above
summary table), with a preferred approach of initially not putting those into statute. Certain
regulators were requested to update their strategic approach to Al, including the financial services
regulators. Regulators are also encouraged to develop their policy approach as needed, to issue
guidelines and to use technical standards to assist Al developers and deployers to implement the
principles. There is no indication that policy will change on these matters with the change of
government. The previous government had also established an Al Safety Institute to carry out
research on Al safety and develop and conduct evaluations on advanced Al systems. The House of
Lords has indicated that it wishes the Al Safety Institute to be put on a statutory footing, although
no bill has been proposed for this.

The financial services regulators’ approach to regulating Al used or intended to be used in the
financial services sector is technology-agnostic, principles-based and outcomes-focused. Before the
change in government, the U.K. financial services regulators described how the previous
government's Al principles fit with their rules, high-level principles and expectations, and how those
apply to regulated firms using Al. These include:

e Safety, security and robustness

The Financial Conduct Authority’s (FCA’s) Principles for Business apply. For example, firms must
conduct their business with due skill, care and diligence (Principle 2) and take reasonable care to
organise and control their affairs responsibly, effectively and with adequate risk management
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systems (Principle 3). Some of the Threshold Conditions apply — these are the minimum conditions
a licenced firm must satisfy to obtain and maintain its licenced status. For example, a firm'’s business
model must be suitable, compatible with the firm’s affairs being conducted in a sound and prudent
manner and consider the interests of consumers and the integrity of U.K. financial system. In the
area of operational resilience, firms must be able to respond to, recover, learn from and prevent
future operational disruptions.

e Appropriate transparency and explainability

High-level requirements and principles relating to the information firms must provide to consumers
apply, including the Consumer Duty for retail business, and for wholesale business, the principle
requiring firms to communicate information in a way that is clear, fair and not misleading (Principle
7).

e Fairness, which includes data protection

Various Principles apply, such as the Consumer Duty under which firms providing retail services or
products, must act to deliver good outcomes for retail customers, and ensure this is reflected in their
strategies, governance and leadership. For wholesale business, treating customers fairly (Principle
6) applies. For all firms, the principles of managing conflicts of interest (Principle 8) and respecting
the customer relationship of trust (Principle 9) apply.

e Accountability and governance

The FCA's Principles apply, in particular on management and control. The requirements for firms to
have senior management arrangements, systems and controls as well as the Senior Manager and
Certification Regime apply.

e Contestability and redress
For example, firms are required to have complaints handing procedures and policies.

The FCA notes that a more proactive approach to supervision is warranted where a firm uses Al
systems. It has said that it would adapt by placing a strong focus on testing, validation and
explainability of Al models, vigorous accountability principles, and openness and transparency. The
regulators are monitoring the situation, including wider technology trends such as quantum
computing, and future adaptations have not been ruled out.

The Bank of England’s Financial Policy Committee is engaged in considering how Al innovations may
impact financial stability. The risks here include magnifying herding or broader procyclical
behaviours, increasing cybersecurity risk and intensifying interconnectedness.

The U.K. ICO last year updated its guidance on Al and Data Protection to provide great clarity on
fairness requirements.

Action Plan
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A significant concern for companies adopting Al systems is how to control against unwanted
outcomes, since the Al has the potential to operate unexpectedly in future or unknown factual
situations. Linked to that is the question of where responsibility lies for Al and the actions required
by registered individuals in senior management positions and legal entities. Companies can take
steps to promote appropriate use of Al, including the following measures, which are broadly
consistent with regulatory guidance and the EU.'s Al Act. For companies using or intending to use Al
systems in the EU market, an early review is recommended to ensure compliance with the relevant
requirements of the Al Act.

ACTION PLAN
Prepare Undertake a Assess how Establish a
and mapping Alisused by monitoring
socialise exercise third-party and review
internally service process
an Al providers
policy

s

()

(i)

Develop an Adopt and Conduct an
Al framework implement audit of all
and measures to existing
governance manage the commercial
structure risks agreements

Prepare and socialise internally an Al policy, that embeds the core principles of fairness and
transparency with concepts of human oversight, explainability, security and safety. An Al
policy should be modular with multiple layers to ensure accessibility and usefulness across
the wide range of audiences.

Develop an Al framework and governance structure that sets out clearly roles and
responsibilities across the lifecycle of each Al system. If appropriate, establish a separate Al
policy and compliance team. The framework should be orientated around specific use cases
for Al systems and be interdisciplinary, combining the business, compliance, operations,
infosec, IT and in-house legal in a single forum. UK. financial services firms are required to
have strong governance oversight with the board promoting robust risk management, and
clear organisational structures that demonstrate transparent and consistent lines of
responsibility.

Undertake a mapping exercise of the Al systems in use and intended to be used (i.e., an Al
inventory), and where it will be used and or placed, including third-party systems. Assess the
potential risks involved for each Al system, including the level of risk, and map those against
the relevant regulatory and legal requirements. This will include determining the firm's role,
taking into account a jurisdiction’s definitions and requirements. Document how each risk
from an Al system will be controlled and mitigated. U.K.-incorporated banks, building
societies and PRA-regulated investment firms approved to use an internal model for
calculating their regulatory capital requirements must satisfy the Prudential Regulation
Authority’s (PRA’s) Model Risk Management (MRM) Principles. The PRA is clear that the
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MRM Principles, which came into effect in May 2024, apply to Al models, including the
requirement to provide a comprehensive model inventory. All U.S. companies, including
those operating in the financial services sector, should consider enhancements to their
compliance program to address the risks associated with the risks of Al.
(iv) Adopt and implement measures to manage the risks. It may be helpful to do so thematically
in the following three risk management pillars.
o UseCase+
o Clearly define the use case because it will drive the risks. For example, a system that
is involved in pricing brings additional risks relating to price collusion that will not be
relevant in other use cases, whereas a customer-facing chatbot that directly interacts
with customers about financial products raises privacy and ethical issues that will
not be relevant to, say, using Al to generate software. Assess whether using Al will
result in a better outcome than the existing solution, taking into account relevant
factors such as efficiency, cost, accuracy and security.
o Operational
Implement operational steps to align and integrate Al into a business. This includes
security measures (e.g. BYOK/encryption), configuration of the model and user
profiles, and privacy enhancing technologies. The interdependencies between legal,
operational and security stakeholders is greater than in non-Al based technology
deployment.
o Contractual
Contract terms help to mitigate legal risk, both in the contract between the
organisation deploying an Al model and the model provider, as well as in contracts
between an organisation and its customers. In negotiations with foundation model
providers, there are likely to be red lines for each organisation, such as risk allocation
or customer data/trade secrets not being exposed or used to train the models for
others.

This note generally assumes that you are deploying Al in your business, but not
developing models. Where businesses develop (e.g. training or customising, via fine-
tuning or retrieval augmented generated (or RAG)) the risks change—and, in most cases,
increase.

ii.  Assess how Al is used by third-party service providers, and the impact of its use on the
recipient’s business and clients. Consider the impact of any specific legal regulatory
requirements.

ii.  Conduct an audit of all existing commercial agreements to identify those requiring
updates to address Al-specific risks. These will include, as a minimum, all service
agreements and technology access agreements. Update and revise these agreements
as necessary to include Al-specific protections relating to privacy, data usage rights, IP
infringement, IP ownership, liability and indemnity clauses, compliance with laws and the
recipient's Al policies. Ensure that regulators also have access.

iv.  Establish a monitoring and review process to ensure ongoing risk mitigation and
compliance.

Part Il; Scope; This note examines:

1. The scope of applicable laws and regulations;
2. Extraterritorial application of Al laws and regulations;



European London

‘E \/ “ {\\ Venues & ‘L ‘E ‘B // S Energy
Intermediaries Brokers'
Association

Association

3. Data governance; and
4. Third-party service provider regimes.

us.

There is no current, comprehensive Al-specific legislation at the federal level. The enacted state
comprehensive privacy laws all have gating tests with two to three prongs that generally rate to a
company’s annual revenue, the number of data subjects the company collects data from, and
whether (and how much) personal data the company sells. In most cases, if a company meets the
gating test, they are subject to the law, irrespective of state of incorporation or geographic location
of the company. Companies subject to certain federal privacy laws, including the Gramm Leach
Bliley Act, may not be subject to the comprehensive state privacy laws due to federal pre-emption.

State Al laws generally regulate companies’ use of generative Al for automated decision-making (i.e.,
without significant human oversight, such as a designated internal reviewer), in critical or legal
functions (such as access to healthcare/health services, educational opportunities, insurance, and
loans and other financial services). Generally speaking, any company (irrespective of where it is
incorporated or domiciled), using generative Al in such a manner to make decisions about residents
of a state with an enacted Al law will be subject to the law. The stand-alone laws generally do not
have gating tests like the comprehensive privacy laws, and are generally not likely to be pre-empted
by federal privacy laws.

Certain state laws require deployers of high-risk systems to, among other things: implement a risk
management policy; complete an impact assessment, notify consumers if the high-risk system
makes a consequential decision concerning that consumer; post a publicly available statement
summarizing the types of high-risk systems that the deployer currently deploys, how the deployer
manages any known or reasonably foreseeable risks of algorithmic discrimination that may arise
from deployment of each of these high-risk systems, and the nature, source and extent of the
information collected and used by the deployer.

EU

The EU Al Act is a stand-alone measure that will apply to various entities, depending on their role:

Provider A natural or legal person that develops, or has developed, an Al
system or general-purpose Al (GPAI) model and places it on the
market or puts it into service under its own name or trademark,
either for payment or free of charge (e.g, Open Al). Product
manufacturers may be considered to be a Provider in certain
situations.

Deployer An individual or legal person using an Al system under its
authority, except where the Al system is used in the course of a
personal non-professional activity. E.g., where a ChatGPT is used
internally in a company, the company is the Deployer.

Importer An EU individual or company that places on the EU market an Al
system that has the name or trademark of a third-country
individual or company.

—_
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Distributor An individual or company in the supply chain, other than the

provider or importer, that makes an Al system available on the EU
market.

Authorised
representative of a non-
EU provider

A natural or legal EU person who has received and accepted a
written mandate from a provider of an Al system or GPAI model
to perform and carry out on its behalf the obligations and

procedures under the Al Act.

Al systems

The Al Act defines an Al system as “a machine-based system that is designed to operate with varying
levels of autonomy and that may exhibit adaptiveness after deployment, and that, for explicit or
implicit objectives, infers, from the input it receives, how to generate outputs such as predictions,
content, recommendations, or decisions that can influence physical or virtual environments”.

The Al Act has four risk categories for Al systems. It is possible that the Al risk category may change
over time, depending on the intensity of use that is being made of the Al system or on the number
of end-users.

Minimal risk - Al systems are free from regulatory obligations under the Al Act.

Limited risk - Al systems are essentially subject to transparency obligations, for example,
disclosing that the content was Al-generated so users can make informed decisions on further
use.

High risk - Al systems are subject to more onerous obligations, such as:

Risk management systems must be established, implemented, documented and maintained.

Detailed technical documentation that provides clear and comprehensive explanations of how
the Al system is in compliance with the Al Act.

Designing and developing of the Al system must ensure so that their operation is sufficiently
transparent to enable deployers to interpret the system’s output and use it appropriately,
including instructions for use.

Training, validating and testing of high-quality data sets that are subject to appropriate data
governance and management practices.

Developing an Al system to an appropriate level of accuracy, robustness, and cybersecurity, and
ensuring the Al system can perform consistently in those respects throughout their lifecycle.

Ensuring the Al system is capable of being subject to human oversight, which must be
commensurate to the risks, level of autonomy and context of use of the Al system.

Quality management systems to be established. These will include an accountability framework
setting out responsibility of senior management and staff for all aspects, strategy for regulatory
compliance, handling communications with regulatory authorities and others, record keeping,
resource management, systems and procedures for data management, technical specifications
and standards, examination, test and validation procedures, techniques, procedures and
systematic actions to be used for the design, development, quality control and quality assurance
of the Al system and the risk management system, post-market monitoring system and
procedures for serious incident reporting.

Unacceptable risk - Al systems that are prohibited because they have harmful effects on users.
These prohibited systems are deemed to be “unacceptable,” and include, for example, cognitive
behavioural manipulation, the untargeted scraping of facial images from the internet or CCTV

126



European London
‘E \/ “ {\\ Venues & ‘L ‘E ‘B // S Energy

Intermediaries Brokers'

Association Association

footage, emotion recognition in the workplace and educational institutions, social scoring and
biometric categorisation to infer sensitive data.

The EU Al Act specifically exempts certain types of Al systems from its scope. For example, Al
systems used for military, defence or national security purposes, or for the sole purpose of scientific
research and development, are exempt from the obligations in the Al Act. In addition, Al systems
released under free and open source licences are also exempt, unless they are high-risk Al systems,
prohibited or limited risk Al systems.

GPAI models

The Al Act defines a GPAI model as “an Al model, including where such an Al model is trained with
a large amount of data using self-supervision at scale, that displays significant generality and is
capable of competently performing a wide range of distinct tasks regardless of the way the model
is placed on the market and that can be integrated into a variety of downstream systems or
applications, except Al models that are used for research, development or prototyping activities
before they are placed on the market”.

A separate approach is adopted for GPAI models, which will be subject to transparency obligations
and the requirement to protect copyright. GPAI models with high capabilities (systemic risks) will
also be subject to risk assessment and mitigation requirements. The systemic risks are different to
those in the financial services sector and will usually pertain to the size of the GPAI system, with
regards to its computing power, importance in the market (i.e. number of end-users), or the risks it
poses for a given sector. Businesses developing or adapting these models will need to keep a record
of how their systems are trained, including what type of data was used, whether any of that data was
protected and what consents they had in place to use it. They will also be required to inform end
users that they are interacting with an Al system rather than a human being.

One of the key issues for financial institutions will be to determine their status under the EU Al Act
and the associated requirements each time they are using, deploying or distributing Al models or
solutions. For providers and deployers of high-risk Al systems that are regulated financial institutions
subject to internal governance, arrangements or processes requirements under the EU’s financial
services legislation, limited derogations apply and they are able to integrate the record-keeping and
log keeping arrangements with those under EU financial services law. Which financial institutions
will benefit from the derogations is not entirely clear since the term “financial institution” is not
defined in the Al Act. According to the Act’s recitals, the term includes credit institutions regulated
under the Capital Requirements Directive (CRD), insurance and re-insurance undertakings and
insurance holding companies under Solvency I, insurance intermediaries under the Insurance
Distribution Directive, and "other types of financial institutions subject to requirements regarding
internal governance, arrangements or processes established pursuant to the relevant Union financial
services law to ensure consistency and equal treatment in the financial sector.”

At EU level, the European Supervisory Authorities have issued many statements and guidelines on
the interaction of the financial services legislative requirements and the use of Al by regulated firms.
For example, the latest guidance from the European Securities and Markets Authority (ESMA)
considers how regulated investment firms providing retail investment services can comply with their
obligations under the Markets in Financial Instruments Regulation and Directive package (MiFID 1),
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in particular, organisational requirements, conduct of business requirements and acting in the best
interest of the client.

UK

Given the sectoral-focused approach in the U.K,, the scope of regulatory policies and statements on
Al matches the regulatory perimeter of sectoral regulators. The government has asked sectoral
regulators to identify gaps relevant to Al in regulatory powers and remits. There have been calls for
financial services firms to have a named and FCA-registered senior manager who is directly
responsible for a firm’s use of Al systems. However, industry has argued that existing governance
frameworks already cover their use of technology.

Regulators in different sectors have established specific forums. For example, the Al and Digital
Regulations Services in the health sector, and the Digital Regulation Cooperation Forum comprised
of the Competition and Markets Authority, the Information Commissioner's Office, the Office of
Communications and the Financial Conduct Authority (FCA). The FCA, Bank of England and
Prudential Regulation Authority (PRA) continue to collaborate on supervising regulated firms’ use of
Al, and the Bank of England has recently issued a call for applications to join its new Al Consortium
on the development, deployment and use of Al in the financial services sector.

As mentioned in our first note in this series, there is the potential for foundation models (high
capacity GPAI), to become subject to legislative action. If taken forward, this would impact a small
group of developers of the most powerful systems.

Data governance / processing
u.sS.

In the U.S., federal agencies and state attorney generals and state regulatory bodies will enforce the
laws noted throughout the notes in this series. It is recognized that such protections are critical in
financial services, as well as other areas, where consumer harm would be significant. Biden's
Executive Order 14110 encourages regulatory agencies to use their authorities to protect consumer
privacy and to consider introducing rules or clarifications and guidance as to how existing rules apply
to Al systems.

Additionally, state privacy laws may also apply. For example, the California Consumer Privacy Act
regulates the collection and use of personal information, and several efforts in California aim to
amend the Act to specifically address the automated processing of such personal information by Al.

EU

The Al Act provides that EU laws on data protection and privacy apply to personal data processing
using Al. The Al Act does not affect the rights and obligations contained in the General Data
Protection Regulation (GDPR), including the GDPR principles of lawfulness, fairness and
transparency; purpose limitation; data minimisation; accuracy; storage limitation; integrity and
confidentiality; and accountability. It is therefore crucial for a company to determine the legal basis
for its data processing and to document (e.g., in its data protection impact assessment) its
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approach, as regards staff training, transparency and data subject rights. If Al systems process
personal data for automated decision-making, companies must comply with additional
requirements under the GDPR and must often obtain consent.

There is a limited exception for processing special categories of personal data (e.g., health data), for
high-risk Al systems that involve the training of Al models with data. The exception, which is subject
to several conditions being satisfied, is only available where it is strictly necessary for bias detection
and correction.

The specific rights of individuals established in GDPR also apply. These include the right to be
forgotten (erasure of data), and the right not to be subject to decisions based only on automated
processing, such as profiling which has legal effects for or significantly affects the individual.

The European Data Protection Supervisor’'s June 2024 guidance on generative Al provides practical
advice on processing personal data while using generative Al to ensure compliance with the EU’s
data protection framework. The guidelines notably cover the involvement of the Data Protection
Officer at each step of the lifecycle of the generative Al system, tips on how to perform a data
protection impact assessment, considerations on how to apply the data minimization when training
the model, etc.

UK

The U.K. General Data Protection Regulation (U.K. GDPR) and the Data Protection Act 2018 will apply
to any data control or processing in the context of an Al system. U.K. GDPR and the EU GDPR remain
essentially identical, so the discussion immediately above for the EU applies essentially equally.

Over the course of 2024, the Information Commissioner’s Office (ICO) has engaged in a series of
consultations on the application of U.K. data protection laws to generative Al, covering issues such
as the lawful basis for training generative Al models and the expectations for complying with data
subject rights. The ICO intends to use responses to the consultations to update its guidance on Al.
The ICO updated its guidance on Al and Data Protection in 2023 to provide great clarity on fairness
requirements.

Extraterritoriality
us.

The U.S. has a long history of extraterritorial application of its laws and regulations, including those
on corruption, economic sanctions, export controls, taxes, etc. The U.S. has already imposed
restrictions on Al that will have an extraterritorial effect, such as limitations on the exports of
emerging technologies like Al. See also the description above in “Scope.”

EU

The EU Al Act will apply to providers regardless of whether the provider is physically present or
established within the EU or in a third country. Providers established outside of the EU must appoint
an EU representative in writing. The EU representative must terminate a mandate if it “considers or

129



European London
‘E \/ “ {\\ Venues & ‘L ‘E ‘B // S Energy

Intermediaries Brokers'

Association Association

has reason to consider” that the provider is acting contrary to its obligations under the Al Act. This
requirement is similar to that in the EU GDPR which requires third-country data processors and
controllers within scope of the GDPR to appoint an EU representative.

The Al Act will also apply to providers and deployers of Al systems that are located or established
outside of the EU, where the output produced by the system is used in the EU. In this situation the Al
system is not placed on the market, put into service or used in the EU, only the output of the Al
system is used in the EU. For example, a U.S. financial institution uses an Al system to develop
curated research for customer investment opportunities and sends the results to its German
subsidiary that provides that research to its clients.

EU GDPR has an extraterritorial reach that could impact firms using or deploying Al systems. GDPR
would apply if a company targets individuals in the EU by offering products or services or if a
company monitors the behaviour of an EU person where the behaviour occurs in the EU.

EU financial legislation can be complex to navigate on a cross-border basis. Most investment
business can be provided to EU customers only on a so-called 'reverse solicitation' basis (i.e,, on a
'they called us' basis). This is discussed further by Shearman & Sterling, now A&QO Shearman, in “On
the existence of a pan-European reverse solicitation regime under MiFID 1I, and importance on a
‘Hard' Brexit.” Reverse solicitation will also apply from 11 January 2027 to banking business, in
general. We discuss these new requirements in ‘New_licensing requirements for cross-border
lending into Europe.”

UK

As for applicable sector regulations’ U.K. financial services legislation provides that a firm may not
conduct regulated activities in the U.K. unless a firm is licensed or otherwise exempt. One of those
exemptions allows third-country firms to provide services in the U.K. without obtaining a licence
under the overseas persons exclusion. This is a complex regulatory exclusion, which generally can
apply to cross-border wholesale business into the UK. from abroad. Financial promotions
(communication of an invitation or inducement to engage in investment activity) are prohibited
unless the person making the communication is licensed or the communication is approved by a
licensed firm. However, there is an exemption for communications to persons receiving the
communication outside of the U.K. or which is directed only at persons outside the U.K. In general,
these provisions would apply in the same way to financial services firms making use of Al systems
when those are provided on a cross-border basis to U.K. customers.

U.K. GDPR has a similar extraterritorial impact as that of the EU’'s GDPR. In "Your 2023 Wrapped: UK
Al and data protection edition,” Allen & Overy, now A&QO Shearman, discuss the impact of the 2023
Clearview decision for firms outside the U.K. whose activities involve monitoring the behaviour of
U.K. persons.

Third-party providers

us.

—
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Executive Order 14110 calls for implementing an Al risk management framework, including mapping
the data supply chain to track data provenance, lineage, transformation, and integration. The
Executive Order also suggests that financial institutions should expand their typical third-party due
diligence and monitoring to account for Al-specific factors (such as data privacy, data retention
policies, Al model validation, and Al model maintenance), and ask their vendors if they rely on other
vendors for data or models and if so, how they manage and account for these factors.

U.S. agencies have also issued guidance and proposed rules, which could clarify reliance on third-
party providers that use Al.

e Securities and Exchange Commission (SEC): On 26 October 2022, the SEC proposed a new
Rule 206(4)-11 and amendments to Rule 204-2, as well as amendments to Form ADV,
regarding the use of third-party service providers by investment advisers required to be
registered under the Investment Advisers Act of 1940. In an accompanying statement, SEC
Chair Gary Gensler said the rule is “designed to ensure that advisers’ outsourcing is
consistent with their obligations to clients.” The proposed rule is designed to prohibit advisers
from outsourcing “covered functions” to service providers without meeting certain minimum
requirements, including due diligence, monitoring, recordkeeping and reporting to the SEC.
However, the rule has yet to be finalized.

e Broker-dealers which are Financial Industry Regulatory Authority (FINRA) members are also
covered by FINRA rules, such as FINRA Rule 3110, which requires firms to adequately
supervise the activities of its associated persons and vendors (including supervising
activities related to Al applications), FINRA Rule 2210 governing communications, FINRA
Rule 4510 regarding recordkeeping and FINRA Rule 2010 governing general conduct of
business. FINRA has provided guidance on to broker-dealers regarding their use of Al and
the applicability of various rules.

e Banking Regulators: On 6 June 2023, the Federal Reserve, Federal Deposit Insurance
Corporation and the Office of the Comptroller of the Currency released final Interagency
Guidance on banking organisations’ management of risks associated with third-party
relationships which, while not specific to Al, is highly relevant. This Interagency Guidance
replaces each agency's existing, separate third-party risk management guidance. The
Interagency Guidance states that sound third-party risk management should take into
account the level of risk, complexity, and size of the banking organization and the nature of
the third-party relationship, and emphasizes that a banking organization is ultimately
responsible for conducting its activities, including activities conducted through a third party,
in a safe and sound manner. In particular, the Interagency Guidance notes that banking
organizations should apply “more comprehensive and rigorous oversight and management
of third-party relationships that support higher-risk activities, including critical activities.”
Such “critical activities” are activities that could cause a banking organization to face
significant risk if the third party fails to meet expectations; have a significant impact on
customers; or have a significant impact on the banking organization'’s financial condition or
operations.

EU

Recently, the EU's financial services framework has been fortified by the Digital Operational
Resilience Act (DORA), which applies from 17 January 2025, as regards the information and
communication technology (ICT) security of financial services firms. DORA applies directly to
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various types of regulated EU financial entities, and indirectly applies to any ICT third-party service
provider which is a service provider to an in-scope EU regulated entity. DORA also introduces an
oversight framework for critical IT service providers to financial services firms. Entities designated
as critical ICT service providers under the oversight framework will be subject to direct regulation by
the most relevant European Supervisory Authority. DORA also introduces detailed requirements for
the contractual arrangements between EU financial entities and their ICT third-party service
providers. These include, for example, pre-contract obligations on EU financial entities relating to the
risk assessment of potential ICT third-party service providers, the requirement that financial entities
may only use the services of ICT third-party service providers that comply with appropriate
information security standards and detailed requirements for termination arrangements.

EU GDPR imposes obligations on both data controllers and data processors. Where a company (the
controller) hires a third-party provider to undertake the controller’'s data processing, both entities will
be subject to GDPR. The same will apply to an Al company that processes data on behalf of a
company to which it is providing its services or products.

The EU financial services framework sets out requirements for regulated financial services firms to
manage the risks arising from outsourcing functions to third-party service providers. For example,
there are requirements in legislation applicable to credit institutions (CRR and CRD), to investment
firms (MIFID I1), and to payment institutions and electronic money institutions (the Payment Services
Directive and the e-money Directive). In 2019, the European Banking Authority issued outsourcing
guidelines that apply to banks and large investment firms. ESMA issued guidelines in 2021 on
outsourcing to cloud service providers, which apply across its broad markets and securities remit.

UK

The Financial Services and Markets Act 2023 introduced a new regime for the regulation of service
providers to regulated financial services institutions and financial market infrastructure. HM
Treasury is empowered to designate service providers as critical third-party providers (CTPs) if their
failure would pose a threat to financial stability or confidence in the U.K. financial system. A
designated CTP will become subject to direct regulation by the Bank of England, the PRA and the
FCA. No designations have been made yet, and the regulators have not yet published their final rules.

The CTP regime is similar to the EU's DORA as regards critical service providers, with similar
conditions for designation and the clear stipulation that regulated entities will retain responsibility
for managing the risks arising from their use of third-party providers. However, the U.K. regime for
critical service providers is broader in that it is not limited to ICT service providers. In contrast, DORA
is broader in introducing detailed requirements for all IT providers to regulated entities, while in the
U.K. the situation with non-critical providers remains governed only by outsourcing rules. Both DORA
and the U.K. CTP regime will apply to service providers regardless of where they are located. The
U.K. will not generally require the establishment of a U.K. subsidiary. In contrast, DORA will require
an ICT third-party service provider to establish an EU subsidiary if they are providing services that
affect the supply of financial services in the EU.

The U.K. FCA has confirmed that the adoption of Al by the financial services sector may result in
third-party Al service providers becoming critical to the financial sector and that any systemic Al
providers could fall into the new critical third-party regime. In, “The UKs New Regime for Critical Third
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Party Supervision” Shearman & Sterling, now A&QO Shearman, discusses the implications of the U.K.'s
new CTP regime.

There are existing requirements for U.K. regulated financial services firms to address potential risks
when their firm’s critical or important functions are outsourced to third-party service providers. The
outsourcing of such a function must meet certain conditions, such as not resulting in any delegation
of responsibility of senior management and not changing the relationship and obligations a firm has
towards its clients. According to those requirements, even if a U.K. regulated firm outsourced a
critical or important function to an Al company, the regulated firm would remain responsible for all
of its regulatory obligations, including the Al services and products.

As with EU GDPR, the UK. data protection framework will capture an Al company that processes
data in its provision of services to a customer.

Part lll; Enforcement
u.s.

The U.S. has not established a specific Al regulatory enforcement regime, but that does not mean
that enforcement will not be very active in the meantime.

U.S. agencies are not waiting and have already begun to apply existing laws and regulations to
investigate and bring actions where financial services participants misuse or make false claims
regarding Al. For example:

e The Securities and Exchange Commission (SEC) has launched a number of initiatives and
specific enforcement actions focused on disclosures concerning Al technology that do not
fairly or accurately describe the design or use of the technology, or so-called “Al-washing,”
for corporate issuers as well as broker-dealers and investment advisers. In March 2024, the
SEC announced settlements against two investment advisers for allegedly making false and
misleading statements about their purported use of Al, including claims that Al was used to
inform investment decisions. In June 2024, the SEC filed a complaint against a founder and
former CEO of a defunct Al recruitment startup alleging material misrepresentations about
the business, including its use of Al technology, citing claims that the company’s product
used “seven different Al algorithms” and “machine learning to improve the matching process
as candidates select the roles they're interested in.” In addition, in October 2024, the SEC
announced a settlement with yet another investment adviser and two of its principals for
allegedly making false claims about having an Al-driven platform for trading securities. These
cases have all focused on disclosures, but the SEC is equally focused on controls regarding
Al; the SEC's Division of Examinations’ Examination Priorities for 2024 include an express
focus on “automated investment tools, artificial intelligence, and trading algorithms or
platforms, and the risks associated with the use of emerging technologies and alternative
sources of data.”

e The Commodity Futures Trading Commission (CFTC) has brought fewer cases, but it is no
less focused on Al. In June 2023, it formed a new Cybersecurity and Emerging Technologies
Task Force within the CFTC Division of Enforcement, which will address “cybersecurity
issues and other concerns related to emerging technologies (including artificial intelligence).”
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e The Federal Trade Commission has also entered the fray, primarily from a consumer
protection perspective to date. It has required certain companies to destroy illegally obtained
personal data and the Al system which was trained using this data but could easily expand
its focus.

e The Department of Justice has also said that it may seek tougher sentences where any
criminal offense is undertaken using Al as it could be deemed to be a “sophisticated means,”
which is an aggravating factor under the U.S. sentencing guidelines.

Each state can likewise bring Al cases, and many of state Attorneys General are almost certain to
try to investigate any potential misuse of Al under existing consumer protection laws.

Due to the lack of comprehensive federal Al legislation, remedies arising from any harms derived
from Al would need to be sought under existing federal and state legislation, but the U.S. class action
system gives private plaintiffs (and their lawyers) means to seek access to certain information or
damages under existing state consumer protection laws.

EU

The Al Act stipulates a decentralized enforcement framework. EU Member States must designate at
a national level an authority to monitor compliance with the Al Act and to take enforcement and
sanctioning action for breaches. For licenced financial institutions, the market surveillance authority
under the Al Act is the designated national competent authority under EU financial services laws.
The Al Act will apply to a developer of an Al systems that places the system on the market and to
deployers of Al systems. It will also apply to importers and distributors. More detail on the scope of
the Act is in Zooming in on Al - #6. In addition to the powers under the Al Act, all market surveillance
authorities will also have the powers under the EU Market Surveillance Regulation. Examples of these
powers include powers to require information or documents to be provided, the power to carry out
on-site inspections, to carry out investigations and the power to require in-scope entities to take
certain action and the power to impose financial penalties.

The Al Act establishes maximum levels of fines, which are:

e Breach of the ban on prohibited practices: EUR35 million or if a company, the higher of that
and 7% of its total worldwide annual turnover in the preceding financial year.

e Breach of obligations by providers, deployers, authorised representatives, importers and
distributors, including transparency obligations for limited risk Al: EUR15m or if a company,
the higher of that and 3% of its total worldwide annual turnover in the preceding financial
year.

e Providing incomplete, misleading or incorrect information: EUR7.5m or if a company, the
higher of that and 1% of its total worldwide annual turnover in the preceding financial year.

o Negligent or intentional breaches by general-purpose Al providers: the higher of EUR15m and
3% of the provider’s total worldwide annual turnover in the preceding financial year.

The European Commission is able to levy such penalties starting one year after the relevant
provisions apply.

—_
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Individuals and legal entities have a right under the EU Al Act to make a complaint to the relevant
market surveillance authority regarding any alleged infringement of the Al Act. This does not affect
their rights under other administrative or judicial remedies. This differs from the position under EU
financial services laws—consumer remedies against financial services companies are generally a
matter of member state law and are not subject to material harmonisation at an EU level.

Data processors and data controllers may also be subject to fines under the General Data Protection
Regulation (GDPR), and EU data protection authorities have already taken enforcement action
against companies infringing the data protection laws while using Al. Individuals alleging
infringement of their rights under GDPR may lodge a complaint with the relevant supervisory
authority or to a judicial remedy through the courts.

The financial services national competent authorities of EU member states are equipped with
powers to tackle breaches of their rules and other regulatory requirements arising under EU
legislation such as the Capital Requirements Regulation and the Markets in Financial Instruments
package, known as MIFID Il. These include, for example, product intervention rules under MiFID II,
amending capital buffers under the Capital Requirements Directive, as well as written notices,
financial penalties and withdrawal licences. Regulated financial services firms may see regulatory
enforcement action under EU financial services laws if a firm’s use of an Al system does not comply
with those requirements.

UK.
The U.K. has not established a standalone Al regulatory enforcement regime.

For failings relating to data processing and protection, the Information Commissioner's Office (ICO)
may take various steps, including but not limited to:

e Require information to be provided to it.

e Require a controller or processor to submit to an assessment as to data protection
compliance.

e Require certain steps to be taken, or are refrained from being taken.

e Impose fines, for which there are two levels of maximum fine, depending on the statutory
provision infringed, referred to as the standard maximum amount and the higher maximum
amount. These are:

e The standard maximum amount is up to 2% of the undertaking's total worldwide annual
turnover in the preceding financial year.

e The higher maximum amount is up to 4% of the undertaking’s total worldwide annual
turnover in the preceding financial year.

The ICO has taken action against financial institutions, and other entities (including with regards to
an Al chatbot) for breaches of the requirements, including issuing fines and requiring firms to submit
to a data controller compliance assessment. Individuals may lodge a complaint with the U.K. ICO,
alleging infringement of the U.K. General Data Protection Regulation (U.K. GDPR). Individuals may
also seek redress in the courts where they believe that their rights have been infringed due to non-
compliant data processing.
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The financial service regulators have not issued any specific guidance on their approach to
enforcement around the use of Al. Financial companies should be mindful that their use of any
technology, including Al, may amplify risks in their activities. The financial services regulators have
several tools to address non-compliance with their rules and expectations, including publishing a
statement, imposing financial penalties and suspending or cancelling a firm'’s licence or imposing a
condition on the licence.

Regarding the government’s “accountability and governance” principle, under the Senior Managers
regime, technology systems, including Al systems, are within the responsibility of the Chief
Operations function, and the Chief Risk function is responsible for overall management of the risk
controls of a financial company. Financial companies must also have a senior manager responsible
for each business, activity or management function, and where Al is used, the senior manager may
also be subject to regulatory action if there is a regulatory breach in his/her area of responsibility
and, the senior manager did not take reasonable steps to prevent the breach. These measures also
support the “safety, security, robustness” principle.

The existing regulatory rules require regulated financial firms to have and maintain complaints
handling procedures to ensure that complaints are dealt with fairly and promptly. According to the
Financial Conduct Authority, this would include complaints about Al decisions in the context of the
provision of financial services, or the failure to provide those services. Customers unsatisfied with
the outcome of a firm's internal complaints investigation may refer a matter to the Financial
Ombudsman Service (FOS) for independent review. The FOS is empowered to order redress in
appropriate circumstances. Remedies may also be available through voluntary or mandatory
financial company redress schemes and for investment losses on the insolvency of a regulated firm,
through the Financial Services Compensation Scheme.

Liability
us.

There is no Al-specific liability legislation at the federal level. However, as noted above, existing
federal and state laws can often be used to assign liability to the misuse of or false claims regarding
Al. Moreover, in an effort to broaden the protections provided, various states have begun to pass
statutes to establish liability for specific actions regarding Al. For instance, the Colorado Al Act,
which will take effect in February 2026, imposes various obligations for developers and deployers of
high-risk Al systems and authorises Colorado’s attorney general to bring enforcement actions for
violations of the Act, including through fines or injunctive relief.

Allen & Overy, now A&QO Shearman, discuss issues relating to liability, including whether existing laws
and standards are appropriate, and how to attribute fault, in note, “Legal liability of Al: Dealing with
minds immeasurably superior to ours.”

EU

The EU’s proposed Al Liability Directive, which seeks to adapt non-contractual civil liability rules to
Al, is yet to be finalised. The aim is to introduce measures that reduce the usual burden of proof
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standard through the use of disclosure (in the Al Act) and rebuttable presumptions to make it easier
to succeed in damages claims.

The EU is also proposing to replace its existing Product Liability Directive with a new EU Directive on
Liability for Defective Products, which will apply to Al (as well as other standalone software). The
new Directive is not yet law. The new Directive will give individuals a right to claim compensation for
damages from manufacturers or products, or parts thereof, that are placed on the EU market or put
into service in the EU. It would be on a strict liability basis.

Individuals have a right, for material or non-material damages arising from an infringement of EU
GDPR, to compensation from the controller and data processor. Damages cover pecuniary and non-
pecuniary losses.

UK

A data controller and data processor may be liable to compensate an individual for losses suffered
as a result of material damage or non-material damage (e.g., distress) arising from an infringement
of the requirements in U.K. GDPR.

Al companies (including where a U.K. regulated financial services firm uses its own data to fine-tune
or otherwise customise an Al model) may also be subject to liability arising from breach of
contractual terms or pre-contractual misrepresentation and may also be liable for damages under
product liability laws, such as the Consumer Protection Act 1987 or common law negligence claims.
There is also the potential for defamation claims to the extent that output from an Al model is
published to third parties.

Contravention by a regulated financial institution of a regulatory requirement may be actionable by
an individual who suffers loss as a result of the contravention, although that right of action is
disapplied by the regulators for many rules (including many systems and controls requirements,
upon which most Al-related regulatory pronouncements are based). Contravening a rule is not a
criminal offence (unless it constitutes committing a crime as established in legislation), and subject
to certain exceptions, contravention does not render a contract void or unenforceable.

Sanctions

Conduct / Enforcement / Reporting
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pevelopment mmn

FCA d to engage ) Q4 2023 and Q2 2024 on Regulations to be laid in due course on changes to

various commitments in the Economic Crime Plan 2023- Fhe process Ifor "_“F"ET_“E”HNQ TE_QU‘FJ"G"S
UK AML 2026. identifying high risk third countries

REGIME

Clarification of due

diligence required

on PEPs under response document

MLRs 2017 in force  on future AML/CTF

10 January 2024. supervisory regime
in Q2 2024.

HM Treasury

expected fo publish By Qd 2024 FCA will develop a

strategy for how to address
financial crime related to ESG
issues.

Financial Stability, Operational Resilience

Operational resilience

UK EU

PRA/FCA  Consultation  Paper 26/23
‘Operational Resilience: Critical Third Parties
to the UK Financial Sector’ published on 7
December 2023

Second UK Consultation paper expected Q4.

This will include how and when data is
collected on the use of third parties and will
overlap with existing outsourcing
notification requirements.

EU Digital Operational Resilience Act (DORA)
Oversight framework, second batch of RTS
and ITS published 17 Jan 2024 :

ICT risk management framework
Classification of ICT-related incidents
Harmonised templates for the register of
information

Policy on ICT services performed by ICT
third-party  providers EU Commission
reviewing before adopting the technical
standards

Prudential & Risk

CRR3/CRDVI
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2023 2024 2025

ceeernen mmn
BRRD Daisy Chain Formal adoption of EBA work to deliver The CRR3 Member states must
amendments Regulation provisions CRR3/CRDVI package and CRR3/CRDVI mandates Regulation is to adopt and publish
consequential on on indirect publication in Official Journal ~ engoing. apply (with measures |

SR LUl the Daisy Chain  subscription of expected May 2024. limited implementing the CRD
Regulation had to internal MREL eligible . ‘ exceptions) from VI Directive 18 months
be broughtinto  instruments within Forrpal aldoplill)n of the Dalwsy 1 January 2025 fer'?m ti:fodt?)‘r%:falntsd io
force by 15 resolution groups gg;;" Directive expected in Q2 apgls; those measures
November 2023. apply from ) from the following day.

1 January 2024.

UK CRR/BASEL 3.1 IMPLEMENTATION

2023 2024 2025
pevelopment “mn
Basel 3.1 - PRA first Basel 3.1 — HMT Basel 3.1 - PRA Basel 3.1 — Third Cryptoasset Basel 3.1 - UK
Policy Statement expected to second Policy PRA Policy exposures - BCBS  implementation
AT TOIMEY) (PS17/23) published Publishdraft  Statementexpected ~ Statement expected Standards (SCO60)  date — 1 July
W December 2023 secondary Q2 2024 following publication on prudential 2025.
Implementation : islation i - f d
legislation in orsecondary treatment of
SDDTs - PRAfIrst 5074, SDDTs - PRA plans o legislation by HM toassels to b
Policy Statement consult on capital Treasury. cryploassets fo b
(PS15/23) published elements of tl?e regime meleme;iszd;y k
anuary .
December 2023. in Q2 2024.
2023 2024 2025
EBA report on EBA exp d to Cc ission reports on various The first data on the diversity
prudential finalise Guidelines on  aspects of IFD and IFR due by practices under the planned
treatment of benchmarking of 26 June 2024. EBA Gle is expectgd to be
HFahlrd ESG-related diversity practices in reported in 2025 with a
assets 2024. EBA report on convergence and rZ%ftzarence date of 31 December
published gender-neutral remuneration 4.
October 2023 policies expected Q2 2024.
2023 2024 2025
HM Treasury CP on HM Treasury PRA expects to HM Treasury expected to issue
near term reforms ~ expects to bring  implementin H1 feedback on alignment of ring-fencing
and PRA CP20/23  forward secondary 2024 the changes and resolution regimes in H2 2024.
S FALET both closed legislation to i consulted on in
s November 2023. effect near-term cP2/3
. . reforms
PRA_ review of ring- Legislative changes to effect the near-term reforms will
fencing rules due by take effect as soon as Parliament approves them.

31 December 2023.
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EU SUSTAINABLE FINANCE DISCLOSURE REGULATION (SFDR)

2023 2024 2025
mm
ESAs’ final report Commission report on - ESMA CSA an EShA will issue final guidelines on fund
i Commission an he SFDR expected  gyspainability-refated narmes following entry into force of
RTS on PAl and 02 2024. disclosures and amendments io AIFMD and UCITS regimes.
EU SFDR financial prdud integration of
disclosures ESAg final reports  sustainability risks

expecied May 2024 complztes O3 2024,

subimitied 4 on greenmwashing

Dacambvsr 2023 risks and supervision ESAS’ annual raport on
of sustainable volurilary disclosures due
fnamnee. 10 Sepiemniber 2024.

UK CLIMATE-RELATED DISCLOSURES — SELL-SIDE

2023 2024 2025

sevelopment mmn

FCA is expected to consult in 2024 on ESG (including climate-related)
disclosures and MIFIDPRU clarifications.

Climate-related

disclosures -

Sell-side PRA engaged in ongoing work to identify whether/ where climate-related risks

should be accounted for in the Pillar 1 capital framework

2023 2024 2025
mm
Cerlain key performance indcalon need ESMA CSA an Cedtain provisions of
1o be disclosed by financial undestalings  sustainabiity-related the amending
- sibject o Anticle B from 1 January 2024,  disclosures and regulation to the
‘REGULATION grabon ot oy Cimot
- Taxonomy Environmenial Acl and certain  Sustainabilty risks Defegated Act apply
provisions of the amending reguiation 1o~ COmpletes O3 2024, froem 1 January
the Taxonomy Cirmabe Delegated Act e

apply fram 1 January 2024,

EU ANTI-GREENWASHING DIRECTIVE: AMENDMENTS TO UCPD

2023 2024 2025
ceveeemet mmn
Provisional
political Formal adoption by
EU Anti- agreement on European Parliament
Greenwashing VIR and then the Council
Directive Directive was expected.

reached on 19
September 2023

London
Energy
Brokers'
Association
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EU REGULATION OF ESG RATINGS PROVIDERS

2023 2024 2025
European European Parliament and Council continuing to The Regulation is intended to enter into force
Parliament’s consider the proposed ESG Ratings regulation during on the 20th day following that of its
ESG RATINGS ECON Committee 2024, publication in the Official Journal and to apply
PROVIDERS adopts report on six months later.
REGULATION [EETFSEtSsee!
Regulation on 5
December 2023.
2023 2024 2025
Political CS3D expected to be
agreement formally adopted in Q1
reached on the 2024.
CS3D proposal on
14 December
2023.
2023 2024 2025
p o« > @ D @ > e > w g
EU Green Bond Green Bond
Regulation published in Regulation mainly
EU GREEN the Official Journal on applies from 21
BOND 30 Movember 2023 December 2024.
REGULATION Entry into force 20
December 2023. Some
provisions apply from
this date.
2023 2024 2025
Consultation on the FCA expected to publish feedback FCA expected to consult in due
UK Green Taxonomy statement to its discussion paper on course on a proposed f99U|at°fY
e ol Was expected in finance for positive sustainable framework for ESG ratings
byl Autumn 2023. change in H1 2024. providers.

Code of Conductfor  HM Treasury expected to publish
ESG ratings providers feedback on consultation paper on

finalised in December future regulatory regime for ESG
2023. rating providers in H1 2024.

UK CLIMATE-RELATED DISCLOSURES - LISTED ISSUERS
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Policy statement The FCA expects to consult in 2024 on proposals to implement disclosure

(PS23/16) on rules referencing IFRS S1 and IFRS 52 for listed companies. .
Climate-related JEENEEMERTLNY
disclosures = TR

Listed Issuers

requirements (SDR)  The FCA intends to consultin 2024 on expectations for listed companies’
and investment labels {ransition plan disclosures.

published 28

November 2023.

SUSTAINABILITY DISCLOSURES AND INVESTMENT LABELS

2023 2024

peveiopment mmn

Policy statement Firms can begin ~ Naming and

marketing rules FCA consultation on expanding

2025

Ongoing product and entity-
level disclosures for firms
with assets under

EUHCELTTLE  (PS23/16) on consultahon on greenwashlng to use product 1 on on exp
Disclosure sustainability guidance on the rules and labels with ) come into force scope of susia\natlnlllty disclosure

GECIHTEGEL Gl disclosure anti- guidance apply ~ @ccompanying with ) requirements anfi investment

requirements and  greenwashing from 31 May disclosures from ~ accompanying labels expected in due course

investment labels  "Ule closes 26 2024 31 July 2024. gsclos:reszf‘;c;r: 2

) ecember .
published 28 January 2024.
November 2023.
2024

2023

pevelopment mm»

FCA CP 23/20 and FCA and PRA Palicy Statements on

PRA CP 18/23 on D&l expected in H2 2024
DIVERSITY IN_ [yl
FINANCIAL closed for
SR responses on 18
December 2023.

i ent (AUM) of over
£50 billion apply from 2
December 2025, and from 2
December 2026, Entity-level
disclosure rules will be
extended to firms with AUM
of over £5 billion.

2025

In-scope firms will be
subject to the new D&|
rules 12 months after
the publication of the
finalised policy, subject
to some limited
transitional provisions.

Ends. 02 November 2024
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