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 MIFID3I; The EU’S Latest Adaptations; The EU has finalised the latest changes to its financial markets 
legislation arising out of the MiFID II Review. Many of these changes respond to the outcomes of the 
U.K.’s post-Brexit Smarter Regulatory Framework. 

• While harmonisation has occurred in many areas, the MiFID II regime has proven unwieldy 
and overly rigid, with unprecedented levels of prescription. Some estimate that, including 
secondary legislation, there are over two million legal provisions.  

• The U.K. “on-shored” MiFID II in whole into U.K. laws upon Brexit, with only minor 
amendments. Extensive changes are now being made across a number of areas, to remove 
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unnecessary “red tape” and tailor the regime for the U.K. market. This follows HM Treasury’s 
Wholesale Markets Review. The EU and U.K. changes and approach often target the same 
areas and shortcomings in MiFID II. There is notable alignment in some areas, but in others, 
the reforms will differ in various respects.  

• For example, the U.K. continues to expressly allow the provision of direct electronic access 
by third-country firms to U.K. trading venues, which is in stark contrast to the EU’s closed-
market approach.  

• Areas where similar paths are being adopted by the EU and the U.K. include banning payment 
for order flow (PFOF), clarifying the regime for Systematic Internalisers and allowing 
investment firms to choose whether to apply separate or joint payments for research and 
execution services. This note sets out the latest developments in the EU MiFID II package, 
emphasising differences from the European Commission’s original proposals. We also refer 
to related U.K. adjustments, highlighting where the U.K. and EU are on similar or different 
tracks.  

• The table in the Annex to this note shows the main changes, indicating the degree of 
divergence or convergence between the EU and U.K. MiFID II packages. We refer to the 
finalised MiFID II Review legislation as the “amending Regulation”3 and the “amending 
Directive.” [Directive (EU) 2024/790 of the European Parliament and of the Council of 28 
February 2024 amending Directive 2014/65/EU on markets in financial instruments.] 

• The amending Regulation has applied directly across the EU since 28 March 2024, except 
for certain provisions that are to be supplemented further by Commission Delegated 
Regulations, which will, according to the European Commission’s (Commission) Notice1, only 
apply from the date that those Delegated Regulations take effect. Further clarification on 
timings has also been provided by the ESMA in a Public Statement (ESMA’s Public Statement; 
“Transition for the application of the MiFID II/MiFIR review”, ESMA, 27 March 2024 (ESMA74-
2134169708-7163). The amending Directive must be transposed into Member States’ 
national laws by 29 September 2025. ESMA is consulting on proposed new or changes to 
existing delegated regulated and technical standards covering a range of topics including 
consolidate tape providers, the commodity derivatives regime, transparency and transaction 
reporting requirements, Systematic Internalisers and organisational requirements for trading 
venues. 

• The EU is close to finalising further MiFID II amendments under the Listing Act package, 
which significantly relax the rules for investment firms on unbundling of research. That 
legislation has been provisionally agreed, and the timing of its application will not be certain 
until it is published in the Official Journal of the European Union. We refer to that near-final 
amending Directive as the “Listing Act Directive.”  

Pre-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR imposed 
pre-trade transparency requirements for trading venues for non-equity instruments, requiring venues to 
make public current bid and offer prices, and the depth of trading interests at those prices, including 
actionable indication of interests.  

 
1 Commission Notice on the interpretation and implementation of the transitional provision laid down 

in Regulation (EU) 2024/791 of the European Parliament and of the Council amending Regulation 
(EU) No 600/2014 as regards enhancing data transparency, removing obstacles to the emergence 
of consolidated tapes, optimising the trading obligations, and prohibiting receiving payment for 
order flow (C/2024/2966), 2 May 2024. 
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• The amending Regulation reduces the scope so that this pre-transparency obligation applies 
only to central limit order book and periodic auction trading systems, and no longer to voice 
trading and request-for-quote systems. The related waivers are also so limited in their scope.  

• The product scope of the EU obligation remains the same for bonds, structured finance 
products, and emission allowances. There is clarification that the obligation applies for 
package orders “composed of bonds, structured finance products, emission allowances or 
derivatives.”  

• For derivatives, there is clarification that the requirement applies to ETDs (as opposed to 
“derivatives traded on a trading venue”) and to certain interest rate swap (IRS) and credit 
default swap (CDS) OTC derivatives that are denominated in euro, Japanese yen, U.S. dollars, 
or pounds sterling and, in summary, that are subject to the clearing obligation in EMIR and 
centrally cleared. This excludes derivatives not suitable for clearing, such as intra-group 
transactions. There is also the exemption, described above, from the pre- and post-trade 
transparency obligations for OTC derivatives formed and established as a result of PTRR 
service.  

• The U.K. pre-trade transparency rules for non-equities are expected to change in 2024 in line 
with FCA proposals. Following the Wholesale Markets Review, FSMA 2023 grants powers to 
the FCA to make rules which will replace the current pre-trade and post-trade disclosure rules 
for bonds, structured finance products, emission allowances, and derivatives. The FCA’s 
rules must ensure efficient price formation and the fair evaluation of financial assets.  

• It is proposed that non-equities will be split into two categories. Category 1 will consist of 
bonds traded on a U.K. trading venue and certain OTC derivatives subject to the clearing 
obligation. Category 2 will be derivatives or structured finance products not in category 1, as 
well as emission allowances and emission allowance derivatives.  

• Pre-trade transparency would apply depending on the characteristics of the market model. 
The waivers regime will be simplified and would be available for large in scale orders, 
packages, and negotiated transactions.  

• The FCA is also proposing a transitional period for firms to implement the new rules, which 
will be one year from finalisation of the rules. The implementation of the new rules, which will 
be housed in a new part of the FCA’s Market Conduct Sourcebook, will be synched with 
changes to the U.K. MiFIR and related legislation.  

• The FCA expects to finalise the rules in 2024, and that they would apply in 2025 before the 
consolidated tape for bonds goes live, which is anticipated to occur in the second half of 
2025, following publication in December 2023 by the FCA of its final policy statement on a 
CT framework for bonds. 

The FCA brought out a series of markets papers last week, the first covers the Public Offer Platforms 
proposals. The bottom line here is that the aim of getting capital into smaller UK companies is laudable 
but there are many questions about how the proposals will work in practice. 

• The aim of allowing smaller companies to raise money in London by moving away from the 
old prospectus and listing regime is surely laudable. To remind everyone, the essential 
features of the proposals are to: 

o remove the current requirement for an FCA approved prospectus for offers of over 
£5 million provided the offer is made on a POP;  

o make operating a POP a new regulated activity; 
o create a due diligence and disclosure framework for POP operators so that they act 

as a “gateway”; 

https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
file:///C:/Users/Alexander%20McDonald/Downloads/2025_DSB-Main-Terms-Subscription-Forms-and-Policies.zip
file:///C:/Users/Alexander%20McDonald/Downloads/2025_DSB-Main-Terms-Subscription-Forms-and-Policies.zip
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o information and disclosures designed to inform investors of the key features and 
risks associated with offers of ‘off market’ securities, typically by smaller companies;  

o application of various parts of the rules to POP operators, including those relating to 
approval of financial promotions and the Consumer Duty; and  

o what the FCA says should be a proportionate regime for liability for POP operators. 
• The basic problem the FCA is grappling with is well known; how to get adequate capital into 

the London market for smaller companies and one should read the thinking here in 
conjunction with the secondary market proposals to come in the shape of PISCES. It is also 
the case that the historic prospectus regime has involved considerable costs which have 
been argued to disincentivise smaller companies from doing a public offering. In an even 
broader context, you might view the plans as an attempt to level the playing field with the 
smaller end of the private equity market. 

• The big question here is how the costs and the mechanics of obligations and liability are 
going to interact with each other. From one perspective, a POP operator will be a form of 
quasi regulator with a general duty to consider the appropriateness of potential issuers to 
the market. This raises a number of questions. The first is whether there will be a cost-
effective way of complying with all of the obligations in a market targeted at smaller issuers. 
Reading the proposals, the role of the POP operator is far from “tick box” and will require real 
judgment. How that is going to be compatible with a low-cost service is not clear. Part of the 
answer might be that when compared to the costs of the full prospectus regime the 
proposed POP regime will be manageable. The FCA implicitly runs a version of this argument 
in its cost benefit analysis but whether this will be the reality remains to be seen. 

• There is an additional point here related to the liability standard. The FCA has sought to 
distinguish factual from non-factual information and set different duties in relation to each 
of these. There is a verification test for the former and a plausibility test for the latter which 
comes with certain due diligence and other conditions. The main point to be made here is 
that this whole approach of placing all of the onus of such verification and plausibility on the 
market operator rather than on specialist players who are acting for the issuer (such as under 
the sponsor or NOMAD regimes) is a major departure from historic market practice. There is 
a significant difference between a firm acting for an issuer but within the rules framework 
doing the due diligence on that issuer and the market operator taking the full burden of this 
due diligence. In some ways, this is in reality more akin to the role of exchanges in the US 
when they act as self-regulatory organisations, and it raises a number of questions about 
how POPs will be structured. For example, how their commercial and regulatory objectives 
will be matched? 

• To underpin the issues raised above, there is the whole question of approving the financial 
promotions of the issuer. The POP operator will have this obligation and it will be a 
qualitatively different one to the more traditional exchange role of assessing compliance with 
the Listing Rules. This is a holistic fair, clear and not misleading assessment. This leads to 
an additional pitfall. To what extent will issuers under the new structure end up using the 
fuller form prospectus contents requirements as a base for their approach to disclosure? If 
we were to end up in that position, then the legitimate question is whether anything has 
actually been gained from this regime. This is clearly not the intention, but it is a point that 
will need to be watched. 

• Underlying the above is a significant shift towards a more disclosure-based regime. 
Generally, this is welcome by many. The question is going to be how to inject that element of 
judgment in this case mainly at the level of the POP operator whilst making it economic to 
run given the risks and duties involved.  
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• So, overall, the POP market concept is to be welcomed but a lot to think about here in terms 
of how it is going to work in practice. 

Post-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR 
provides that trading venues must make public the price, volume, and time of the transactions executed 
in non-equity instruments—bonds, structured finance products, emission allowances, and derivatives. 
Member States have a discretion to allow trading venues to defer such publication for large-in-scale 
transactions, for transactions in illiquid instruments, and for transactions below the size specific to 
instrument threshold.  

• There are very specific formulae for calculating these thresholds, which have had unintended 
consequences. The amending Regulation clarifies that the requirement applies to ETDs (as 
opposed to “traded on a trading venue”) and to certain IRS and CDS OTC derivatives that are 
denominated in euro, Japanese yen, U.S. dollars, or pounds sterling and, in summary, that 
are subject to the clearing obligation in EMIR and centrally cleared. Package transactions are 
also explicitly brought into scope. 

• The amending Regulation removes the Member State discretion for deferrals and provides 
for the deferral regime to be supplemented in regulatory technical standards (RTS). National 
competent authorities will have powers to defer sovereign debt transactions where the 
instrument is issued by a Member State; ESMA will have this power where the instrument is 
not issued by a Member State. ESMA’s Public Statement clarified that these provisions will 
not apply until the revised RTS applies. 

Removing Obstacles To The Emergence Of An Eu Consolidated Tape; MiFID II promoted the 
development of a “consolidated tape” for all transactions in equity and non-equity instruments. It 
envisaged a consolidated tape provider (CTP) to collect post-trade information published by trading 
venues and Approved Publication Arrangements (APAs), and to consolidate this into a continuous live 
data stream made available to the public. No consolidated tape has yet been set up in either the U.K. or 
the EU.  

• Under the EU amending Regulation, trading venues and APAs (collectively referred to as “data 
contributors”) are required, as close to real time as possible, to submit market data directly 
and exclusively to the entities appointed by ESMA as the CTP for each asset class. The asset 
classes are shares, exchange-traded funds, bonds, and derivatives. ESMA is responsible for 
authorising and overseeing CTPs. Small trading venues and SME Growth Markets are 
exempt from the requirement to submit data to a CTP but may opt into the regime (this 
exemption was not included in the Commission’s original proposals).  

• FSMA 2023 gave the FCA rule-making powers for Data Reporting Service Providers, enabling 
the U.K. to set a framework for the development of a consolidated tape. The FCA’s rules and 
guidance for a consolidated tape for bonds entered into force on 5 April 2024, the same date 
that the related legislation—the Data Reporting Services Regulations 2024 [SI 2024/107] — 
came into force. The Data Reporting Services Regulations 2017 were revoked on the same 
day. The tender process for the bond CTP will progress through 2024. The bond CTP is 
expected to go live in the second half of 2025. 

EU MiFID/MiFIR Review - divergence emergence? 

https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Data-Reporting-Services-Regulations-2024-Publi
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Key 

1. EU and U.K. have made substantively similar changes/there is otherwise no material 
divergence 

2. Some overlap between the EU and U.K. changes 
3. Clear divergence between the EU and the U.K. 
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Systematic Internalisers - Quantitative Criteria; Systematic Internalisers are firms which regularly 
execute transactions against their own capital, rather than externally on trading venues. Under EU MiFID 
II, an investment firm is considered to be a Systematic Internaliser if it performs its activities on an 
organised, frequent, systematic, and substantial basis, or if it opts into the Systematic Internaliser 
regime.  

• The criteria for a “frequent, systematic, and substantial basis” are quantitative. As with the 
U.K.’s approach, the amending Directive will remove the quantitative criteria. This change will 
apply once the amending Directive has been transposed into national laws, which must occur 
by 29 September 2025. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Non-Equities; On the EU side, 
Systematic Internalisers will, under the amending Regulation, no longer be within the scope of the pre-
trade transparency requirements for non-equity instruments. Firms will still be able to opt into the 
Systematic Internaliser regime. The Commission had not proposed these changes.  

• The U.K. FCA is proposing the same exclusion and final rules are expected this year. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Equities; The amending 
Regulation provides for changes to the minimum quote size requirements for equity instruments. 
Currently, a Systematic Internaliser must make public all quotes in equity instruments if it deals in sizes 
up to the standard market size. 

• A Systematic Internaliser may decide at which sizes they quote, subject to having to quote 
at a minimum size of ten percent of the standard market size. The Commission had 
proposed a minimum size of twice the standard market size. Under the amending Regulation, 
the minimum quote size will be set out in RTS developed by ESMA, and these changes will 
only apply once those RTS apply.  
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• The U.K. is making similar changes, giving responsibility to the FCA to make the change. As 
originally proposed by the Commission, the amending Regulation allows Systematic 
Internalisers to match orders of any size at midpoint. This change took effect on 28 March 
2024. This change is similar to that implemented by the U.K. under FSMA 2023, effective 29 
August 2023. Amendments to the Systematic Internaliser reporting regime will be made by 
FCA rules. HM Treasury will be considering further whether conflicts of interest would be 
manageable if a Systematic Internaliser and an OTF are operated within the same legal entity. 

Replacing The Double Volume Cap; The double volume cap (DVC) limits the amount of shares a market 
participant can trade using a pre-trade transparency waiver, thus restricting the extent of dark trading 
that can occur for each financial instrument.  

• There are two main waivers: the reference price waiver and the negotiated trade waiver. The 
cap consists of two elements: a venue specific cap and an EU-wide limit. The DVC will be 
replaced by a single EU-wide volume cap set at seven percent of trades that are executed 
under the reference price waiver only.  

• The Commission had proposed that both waivers would be restricted by the new cap. The 
provisions in the amending Regulation take effect from 29 September 2025. ESMA has 
confirmed it will continue publishing the DVC results until the single volume cap takes effect. 

• Effective 29 August 2023, the DVC was removed from U.K. MiFIR by FSMA 2023. Instead, the 
FCA is tasked with monitoring trading and has new powers to direct that transparency 
waivers should be suspended if the ongoing use of the waiver would impact market integrity. 

• The Financial Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 
2023/779). Various industry associations supported the removal of the U.K. DVC; for 
example, AFME states: “AFME does not believe that enforcing increased lit trading necessarily 
improves price formation and, conversely, may impact the ability for firms to provide best 
execution for their clients. For these reasons, AFME has consistently called for the removal of 
the DVC, which has resulted in no beneficial outcomes for end-investors and has resulted in 
unhelpful complexity in equity market structure.”  

• AFME, “consultation response: HM Treasury Wholesale Markets Review Consultation”, 1 
September 2021. 

Clarifying The Share Trading Obligation; EU MiFIR requires EU investment firms to ensure that the 
trades they undertake in shares admitted to trading on a regulated market or traded on a trading venue 
take place on an EU-regulated market, MTF, Systematic Internaliser, or equivalent third-country trading 
venue. As originally proposed by the Commission, the amending Regulation will enshrine into law 
ESMA’s post-Brexit interpretation [ESMA, “Brexit: Impact of the end of the transition period on 31 
December 2020 on the trading obligation for shares (Article 23 of MiFIR)”, (ESMA70-155-7782), 26 
October 2020] that the share trading obligation (STO) only applies to shares that have an EEA ISIN and 
which are traded on a trading venue.  

• ESMA is to maintain a list of such shares. The STO exemption for trades in shares which are 
non-systematic, ad hoc, or irregular and infrequent is removed because it had caused 
uncertainty as to when it applied. There is a new exemption for shares traded on a third-
country venue in the local currency or in a non-EEA currency. One of the pre-existing 
exemptions is carried through, so the STO still does not apply to shares traded between 
eligible counterparties, between professional counterparties, or between eligible and 
professional counterparties and that do not contribute to the price discovery process.  

https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
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• Effective 29 August 2023, the STO was deleted entirely from U.K. MiFIR by FSMA 2023. The 
Financial Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 
2023/779). 

Prohibiting Payment For Order Flow; PFOF describes the situation where an investment firm sources 
liquidity and then receives commission both from its client (that originates the order) and from a non-
client (for execution of the order). This can result in bad execution outcomes for clients because of the 
potential for mis-incentives and conflicts of interest. PFOF was previously allowed under some EU 
Member State interpretations of the inducements rules in the MiFID II Directive, subject to disclosure, 
although some countries did not allow it. Under the amending Regulation, PFOF is expressly banned.  

• However, the final provisions have been narrowed since the initial proposals so as to apply 
only when an investment firm acts for a retail client or a retail client that has opted to be 
treated as a professional client. Investment firms acting for these clients are banned from 
receiving any fee, commission, or non-monetary benefit from any third party for executing 
orders from those clients on a particular execution venue or for forwarding orders of those 
clients to any third party for their execution on a particular execution venue.  

• The main intention is to stop the practice whereby high-frequency traders (HFTs) pay 
brokers/investment firms to direct their orders to the HFT for execution. It is expected that, 
without the incentive of PFOF, these orders will instead be sent to an exchange or multilateral 
trading facility (MTF) and lead to more transparency.  

• The ban does not apply to rebates or discounts on the transaction fees of execution venues, 
where permitted under the approved and public tariff structure of an EU or third-country 
trading venue, provided they exclusively benefit the client.  

• A Member State may exempt a local investment firm from this ban until 30 June 2026, 
provided that before 28 March 2024 the investment firm was receiving PFOF for services to 
clients established in that member state. The Commission had not included this derogation 
in its proposals.  

• The U.K. FCA has for many years held the view that PFOF arrangements create conflicts of 
interest between an investment firm and its client. The FCA maintains its view that PFOF 
arrangements are not in compliance with the MiFID II requirements on conflicts of interest, 
and present challenges for a firm to achieve best execution for clients. The FCA has stated 
that it will take supervisory action against firms for breach of compliance. [FCA, Payment for 
Order Flow (PFOF), April 2019]. 

Direct Electronic Access; Under MiFID II, some activities are exempt from the requirement to be 
authorised as an investment firm or credit institution, so as to avoid non-financial corporates from being 
caught-up in the regulatory regime.  

• For example, an energy company should be able to hedge its commercial risks using 
derivatives, or invest its own treasury assets without being licensed as a financial institution. 
The own-account exemption is for firms that deal on own account only. That exemption had 
been curtailed for certain firms or activities, including those that “have direct electronic 
access to a trading venue.”  

• This means that EU clients accessing an EU trading venue through direct electronic access 
(DEA) were not eligible for the dealing on own account exemption and needed to be licenced 
as a credit institution or investment firm.  

https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
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• The amending Directive removes the DEA restriction so that EU clients accessing an EU 
trading venue through DEA are exempt from authorisation and are treated the same as third-
country firms who have never required MiFID II authorisation for accessing an EU trading 
venue via DEA. Unlike the Commission’s original proposal, the final provisions maintain and 
clarify the existing exclusion from the restriction for non-financial counterparties (NFCs) that 
are members or participants in a regulated market or MTF so that NFCs dealing on own 
account only and that are trading for hedging purposes or for liquidity management purposes 
do not require authorisation.  

• The amending Directive does not, however, remove or adjust the requirement that DEA must 
be provided by an EU credit institution or investment firm, nor provide clarification on the 
issue regarding the provision of DEA by third-country firms. These issues were discussed in 
detail by Shearman, in a note published in response to ESMA’s Q&A on market structure of 
November 2017 (“ESMA Sounds a Death Knell for Cross-Border Exchange Access, in Conflict 
with UK Legislation and MiFIR”). ESMA has not amended its Q&A response to date in ESMA, 
“Questions and Answers on MiFID II and MiFIR market structure topics” (ESMA70-
872942901-38), 13 October 2023. 

• The U.K. continues to expressly permit third-country firms to provide DEA to U.K. exchanges 
where the firm falls under the “overseas persons exclusion,” [Article 72 of The Financial 
Services and Markets Act 2000 (Regulated Activities) Order 2001] or the U.K. MiFIR equivalence 
regime.  

• In practice, the latter is inoperable since one of the conditions is an equivalence decision, 
which HM Treasury has not yet issued for any country. As announced, HM Treasury has 
begun to assess the U.K.’s equivalence determination regime to ensure it works with the new 
deference accountability mechanism introduced by the Financial Services and Markets Act 
2023 (FSMA 2023). 

Derivatives — Exemptions For Post-Trade Risk Reduction Services; Under MiFID II, the pre-trade 
transparency obligations require market operators and investment firms operating a trading venue to 
make public current bid and offer prices and the depth of trading interests at those prices which are 
advertised through their systems for equity and non-equity financial instruments.  

• The post-trade transparency obligations require investment firms to make public as close to 
real-time as possible information on transactions in financial instruments traded on an EU 
trading venue. The EU’s existing exemptions from transparency reporting for portfolio 
compression have been extended to encompass all post-trade risk reduction services (PTRR 
services) for OTC derivatives.  

• None of these PTRR provisions were included in the Commission’s original proposal. The 
amending Regulation provides that OTC derivatives formed and established as a result of 
PTRR services are exempt from the pre- and post-trade transparency requirements, the 
requirement to verify best execution, the requirement for multilateral systems to operate a 
MTF or Organised Trading Facility (OTF) and from the derivatives trading obligation (DTO). 
Providers of PTRR services must keep accurate records of these transactions, providing 
them to a regulator on request. The European Commission will specify in delegated acts what 
constitutes PTRR services, and the particulars of the transactions for which records must be 
kept.  

• The DTO requires investment firms to conclude transactions in certain derivatives on 
regulated markets, MTFs, OTFs, or third-country venues in jurisdictions benefiting from 

https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
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equivalence decisions. The European Market Infrastructure Regulation (EMIR) imposes a 
clearing obligation on certain classes of derivatives.  

• The PTRR exemption from the DTO links to the recently introduced PTRR exemption from 
the derivatives clearing obligation (DCO) in the latest revisions to EMIR. The DCO exemption 
will apply to OTC derivative contracts that are initiated and concluded as the result of an 
eligible post-trade risk reduction exercise, subject to certain conditions being satisfied. See a 
discussion of that exemption in “EMIR 3 and Clearing in the EU.”  

• These amendments are similar to the changes being brought about through the U.K.’s FSMA 
2023, discussed in “A Boost for UK Financial Services.” FSMA 2023 empowers the FCA to 
make rules exempting certain PTRR activities or services or providers from the DTO, the best 
execution requirements and the requirement that operators of a multilateral system must 
operate a MTF or OTF. The Bank of England may also provide for an exemption from the 
DCO. The U.K. regulators have not yet consulted on their proposals. 

Derivatives - Aligning The Trading And Clearing Obligations; The amending Regulation aligns the DTO 
with the DCO according to the revised scope set out in EMIR. EMIR Refit exempted smaller Financial 
Counterparties from the DCO and limited the scope of the DCO of NFCs to only apply to the contracts 
in the asset classes in which they exceed the clearing threshold for the particular asset class (as 
opposed to being obliged to centrally clear all their derivatives contracts if they exceed one of the 
prescribed thresholds for any asset class).  

• This was one of the Commission’s original proposals to implement ESMA’s 
recommendations of February 2020. The final amending Regulation also specifically clarifies 
that transactions that are not subject to the DCO are not subject to the DTO.  

• The U.K. aligned the DTO and DCO via changes made by the FSMA 2023, which change took 
effect on 29 August 2023. 

Derivatives - Removing The Open Access Obligation For Exchange-Traded Derivatives; Under MiFID 
II, trading venues had been required to provide open and non-discriminatory access to a CCP, with a 
reciprocal requirement for CCPs to provide access for trading venues, when clearing transferable 
securities, money market instruments, and exchange-traded derivatives (ETDs).  

• This potentially resulted in the EU becoming unattractive for investment and innovation in 
this sector, since those trading venues which successfully develop new products or become 
a trading venue of choice for the market would have to essentially give free access of their 
IP to competitors. Numerous papers have been published by market associations over the 
years on the open access obligation.  

• See for example, FMLC, “Issues of legal uncertainty arising in the context of provisions on non-
discriminatory access to central counterparties and trading venues: Response to Consultation 
Paper (2014/1570) by the ESMA on MiFID II and MiFIR”, May 2015; FIA and ISDA, “Joint 
response to MiFID II Review”, May 2020; and FESE, “MiFIR “Non-discriminatory” Access to 
derivatives clearing & trading: Putting EU27 financial stability & competitiveness at risk.”, 1 July 
2019 and again on 9 October 2020. 

• That obligation has now been removed as regards ETDs by the EU’s amending Regulation. 
This is in line with the original proposals made by the Commission.  

• The U.K. removed the open-access obligation for ETDs in October 2021, as one of its first 
post-Brexit reforms. 

https://www.aoshearman.com/en/insights/emir-3-and-clearing-in-the-eu
https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
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Commodity Derivatives Positions Regime; The position management controls requirements are 
extended to trading venues providing trading for derivatives of emission allowances, and the position 
reporting obligations are clarified so that they apply only to derivatives of emission allowances, and not 
to spot trading of emission allowances.  

• FSMA 2023 has already made several reforms to the U.K.’s commodity derivatives regulatory 
regime. In particular, it revoked the MiFID II requirement for commodities position limits to 
be applied to all exchange-traded contracts and OTC contracts that are economically 
equivalent to exchange-traded commodity derivatives. Instead, the FCA will decide the scope 
of the commodity derivatives to which position limits will apply.  

• In addition, the powers for setting position controls were transferred from the FCA to the 
operators of trading venues. The FCA has consulted on proposals for reforming the 
commodity derivatives regulatory framework, including for example, narrowing the 
application of the position limits regime to a set of identified “critical” contracts and certain 
sufficiently related contracts, requiring trading venues to establish accountability thresholds 
as a position management control, enhancing position reporting requirements and 
introducing a new exemption for liquidity providers and the introduction of a pass-through 
hedging exemption for financial firms. The FCA has not yet published its final rules.  

• The FCA also consulted on proposed guidance on the regulatory perimeter for the “ancillary 
activities” test, which is an exemption from the regulated activity of dealing as principal, when 
a company deals in financial instruments only in a way ancillary to its main business. The 
U.K. government decided, as part of the Wholesale Markets Review, to remove the “ancillary 
activities” test from legislation so that the FCA could instead develop guidance for firms to 
determine when their activities would require authorisation. Initial legislation provided that 
the removal from legislation would occur on 1 January 2025.  

• However, following feedback to the FCA’s consultation, that legislation has been delayed2, 
with the intention of implementation occurring in January 2027. The EU MiFID II “Quick Fix” 
amended the ancillary activities test to enable EU national regulators to combine a 
quantitative and qualitative assessment, based on guidance to be issued by the Commission. 

Unbundling Of Research; MiFID II requires payments for research and trading commissions to be 
unbundled. The research that investment managers typically receive from brokers is, under MiFID II, 
generally classified as a prohibited “inducement,” unless the investment manager pays for the research 
either: (a) directly from its own resources; (b) from a “Research Payment Account” (RPA) funded, with 
the client’s prior approval, with the client’s money; or (c) a combination of the two methods.  

• In 2021, the EU introduced an exemption from the inducements rule for research on SME 
issuers with a market capitalisation below EUR 1 billion, which is available subject to the EU 
firm having: (i) notified its clients of the joint payments for research and execution services; 
and (ii) entered into an agreement with the research provider identifying the part of any 
combined charges or joint payments for execution services and research that is attributable 
to research. The U.K. currently has a similar exemption for research on companies with a 
market capitalisation below £200 million.  

 
2 The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission Allowances) 

Order 2023. & The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission 
Allowances) (Amendment) Order 2024. 

https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
https://finreg.aoshearman.com/UK-Delays-Legislation-for-Amending-Ancillary-Acti
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• This is an area where MiFID II has had a negative effect. The size of the research market in 
Europe has been negatively impacted, with consequences for jobs. Many issuers now lack 
research coverage entirely and, for those which are covered, there are fewer providers. The 
EU’s reforms also made cross-border execution and research arrangements difficult, 
including for U.S. brokers or fund managers. 

• ICMA’s response to the European Commission’s consultation on the review of MiFID II sets 
out figures from independent surveys conducted over the years since the rules took effect in 
2018. See ICMA response to the public consultation on the review of the MiFID II/MiFIR 
regulatory framework. 

• The Commission originally proposed that the SME research exemption should be extended 
to cover companies with a market capitalisation below EUR 10 billion, with the same 
conditions attached. Instead, the provisionally agreed Listing Act Directive removes the 
market capitalisation threshold entirely, making it possible for investment firms to choose 
whether to apply separate or joint payments for research and execution services.  

• EU firms choosing joint payments will be subject to new conduct obligations aimed at 
ensuring that conflicts of interest are managed, such as: (a) Entering into an agreement with 
the third-party provider of research and execution services, establishing a methodology for 
remuneration. (b) Informing its clients of its payment choice, and making available its 
relevant policy. (c) Assessing, on an annual basis, the quality, usability and value of the 
research used, and the ability of the research used to contribute to better investment 
decisions.  

• A firm that chooses to pay separately for execution services and third-party research will be 
required to ensure that research is received in return for either: (i) direct payments by the 
investment firm out of its own resources; or (ii) payments from a separate RPA controlled by 
the investment firm. A new exclusion is also being introduced such that it is made clear that 
trading commentary and other bespoke trade advisory services linked to the execution of a 
transaction in financial instruments is not considered to be research.  

• The draft Listing Act Directive provides that investment firms distributing to clients or 
potential clients research that is paid for, fully or partially, by an issuer, is labelled as issuer-
sponsored research. Only research that is prepared in accordance with an EU code of 
practice may be labelled issuer-sponsored research. ESMA is tasked with developing draft 
regulatory standards to establish the code of conduct for issuer-sponsored research.  

• These significant EU changes reflect the same policy changes that are being implemented 
in the U.K. following the recommendations of the U.K. Investment Research Review - Rachel 
Kent, UK Investment Research Review, 10 July 2023. 

• The FCA recently consulted on its proposals to introduce the option for bundled payments 
for third-party research and execution services, which would be available alongside the 
existing methods of direct payments out of a firm’s own resources or from a separate RPA.  

• Similar requirements to the EU’s would need to be satisfied by firms opting to pay for 
research with bundled payments. While the new optionality around payment approach in the 
U.K. and the EU reforms is to be welcomed, it may come too late in the sense that clients 
have become used to the lower execution fees and so may not easily accept a reversion to 
previous fee structures.  

• Also, for U.S. broker-dealers, the reforms come too late, because the temporary relief that 
allowed brokers to provide execution and research services on a MiFID II-compliant basis 
without being regulated as an investment adviser expired on 3 July 2023. The impact of the 
removal of the SEC’s relief as well as potential solutions for U.S. broker-dealers was 

https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
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discussed in “MiFID II and the U.S. Investment Adviser Regime: The Latest U.K., EU and U.S. 
Developments on Inducements and Research Unbundling.”  

• However, the reforms may allow for a broader diversity of pricing models and a more 
competitive U.K. and EU backdrop for research as a product and industry. The changes would 
also mitigate in part the impact of the expiration of the SEC’s relief. See U.K. Finance and 
AFME, “Response to the Investment Research Review Call for Evidence”, April 2023. 

SME Growth Markets; SME Growth Markets were a new sub-category of MTF introduced in January 
2018 to facilitate access to capital for SMEs. The proposed Listing Act Directive aims to further facilitate 
the development of those markets by allowing a segment of an MTF to become a SME Growth Market 
and extending to other trading venues the possibility of trading a SME financial instrument, provided 
there is no objection by the issuer. These provisions mostly reflect the Commission’s original proposals.  

• In the U.K. Wholesale Markets Review, HM Treasury proposed to introduce a new type of 
trading venue (or additional segment for existing trading platforms) tailored to the 
requirements of smaller SMEs. As an example, SMEs with a market capitalisation under £50 
million was proposed as a category. Most respondents did not support the idea of a new SME 
specialist trading venue type, as it would potentially overlap with the existing SME Growth 
market category. In response, HM Treasury stated that it would explore this issue further, 
including in the reforms to the listing regime. 

 

CFTC Adopts Rule to Allow FBOTs to Provide Direct Trading Access to US IBs; The CFTC adopted 
amendments to allow foreign trade boards ("FBOTs") to offer direct trading access to US-based 
introducing broker participants. 

• The CFTC amended CFTC Rules Part 48 ("Registration of Foreign Boards of Trade") to permit 
a CFTC-registered FBOT to provide direct access to its electronic trading and order matching 
system for a CFTC-registered introducing broker participant located in the United States. In 
addition, the CFTC established a procedure for an FBOT to request revocation of its 
registration and to remove certain outdated references to no-action relief. 

• The final rules are effective 30 days from the date of publication in the Federal Register. 
• In a statement, CFTC Commissioner Caroline D. Pham supported the final rule because it 

"promotes access to markets for U.S. participants, competition, and liquidity." She further 
said that the final rule "will provide more choice in brokers and broker arrangements for U.S. 
market participants that trade foreign futures and ensure that appropriate customer 
protections are in place." 

• This CFTC rule is an important step in expanding access to non-US derivatives exchanges to 
US market participants. As noted in the rule proposal, FBOTs are currently permitted to grant 
direct trading access to US FCMs, CPOs and CTAs to place orders for their customers (or for 
commodity pools, in the case of CPOs). However, FBOTs have not previously been permitted 
to grant direct trading access to US IBs. This rule fills this gap by permitting FBOTs to grant 
direct trading access to US IBs to submit orders on behalf of their customers. 

•  CFTC: Final Rule: Foreign Boards of Trade 
• CFTC: Press Release: CFTC Approves Final Rule Allowing U.S. Introducing Brokers Direct 

Access to Registered Foreign Boards of Trade for the Submission of Customer Orders 

https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://www.cftc.gov/media/11041/votingcopy072624FBOT/download
https://www.findknowdo.com/us/cfr/17/part-48?overridden_route_name=entity.node.canonical&base_route_name=entity.node.canonical&page_manager_page=node_view&page_manager_page_variant=node_view-layout_builder-1&page_manager_page_variant_weight=0
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://www.cftc.gov/media/11041/votingcopy072624FBOT/download
https://www.cftc.gov/PressRoom/PressReleases/8935-24
https://www.cftc.gov/PressRoom/PressReleases/8935-24
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• CFTC: Public Statements & Remarks: Statement of Commissioner Caroline D. Pham in 
Support of Foreign Boards of Trade Final Rule 

 

The FCA’s research payment proposals – has the FCA done enough to make them workable? In 
PS24/9 (Payment optionality for investment research) the FCA sets out final rules for a new option to 
pay for investment research and sets out its feedback to its earlier consultation in CP24/7.  

• To remind everyone, the new option will exist alongside those already available, i.e., payments 
for research from a firm’s own resources and payment for research from a research payment 
account for specific clients. Some are sceptical about the extent to which FCA consultations 
really contemplate change to the original proposals at the policy statement stage. That would 
be unfair in the context of this consultation as the FCA has made some substantive changes 
to its original proposals. Without running through all of these, the biggest changes are in 
relation to the guardrails which firms will be required to comply with in relation to the new 
option. In particular:- 

o firms will be able to budget at the level of investment strategy or group of clients and 
to disclose at an aggregated rather than client level; 

o softening the price benchmarking proposals to the price being reasonable; 
o allowing ex-ante cost disclosure to be based on budget setting and cost allocation or 

on actual cost but not needing to be based on both; and 
o flexibility on the way the arrangements with research providers are structured and 

documented. 
• The above changes are welcome as recognition that the regime needs to be practical if it is 

going to be usable. However, the big question the paper does not really answer is how firms 
can reasonably allocate costs to the research piece of a bundled research and execution 
cost. Those of us who go back to the old, bundled world will be conscious that when these 
questions were asked it proved difficult to create a reasonable methodology for value.  

o Debates have always ranged around the “real” value of the research component and 
such intangibles as the market profile of a “star” analyst and the extent to which the 
historic record of research accuracy should be built into the valuation methodology. 

o These are not new problems but without more of an industry agreement on a 
valuation methodology and without some further cover from the FCA one wonders 
how confident firms will feel in going for a bundled but accurately split fee. This 
places considerable burden on the valuation methodology mechanics. Given the fact 
that the current regime has been in operation some years now one wonders how 
popular the new “hybrid” bundled fee but separately accounted for model is really 
going to be. In addition, to the extent that one of the motivators here is to encourage 
smaller cap research and stimulate the UK equity markets, query if this reform is 
really going to do this given the fair amount of cost associated with the guardrails.  

o As the FCA is at pains to point out, this is not a fully bundled commission sharing 
arrangement (CSA) or an old-style soft dollar arrangement. What they may not have 
perhaps focussed on as much is the barrier to entry the cost associated with the 
proposed model. This may depend on how confident we should be on the cost benefit 
analysis in the consultation. 

https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://www.cftc.gov/PressRoom/SpeechesTestimony/phamstatement072924
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=49131499a1&e=9755269a15
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• Lurking beneath the above pragmatic concerns, there is also the deeper question of whether 
all of the original policy reasons why the FCA and the FSA before it felt so strongly about 
unbundling have really gone away.  

o To remind us, there were a series of arguments based on conflicts of interest, over 
consumption of research by managers when the underlying client was paying and 
the whole issue of asymmetric information between manager and client which the 
FCA and FSA spent years researching and producing papers on. In the consultation 
and policy statement, these historic concerns are largely ignored rather than dealt 
with which is understandable given the concerns about under production of research 
for smaller caps. However, have these issues really gone away, particularly given that 
the regime will apply to the larger liquid stocks as well?  

• So, to summarise, the FCA has moved a reasonable distance to making the regime workable. 
Time will tell if the industry takes up this option or stick to what it has become used to and 
underlying it all there is a legitimate question to be asked on whether this is the end of this 
particular battle or whether as is often the way in regulation the pendulum will swing back 
the other way towards hostility to the perceived conflicts of interest. We shall see.  

 

On 19 June 2024, the European Union’s new anti-money laundering / countering the financing of 
terrorism regime was published in the Official Journal of the EU. The basis of the new regime was the 
European Commission’s May 2020 Action Plan for a comprehensive EU policy on preventing money 
laundering and terrorism financing. This followed a 2019 communication from the Commission which 
warned about fragmentation in the EU AML/CFT framework. The legislative proposals were originally 
published by the Commission in July 2021 and thereafter took co-legislators almost three years to 
reach agreement. 

• In essence the new regime comprises of two key components, a new EU AML/CFT authority 
and an EU Single AML/CFT Rulebook. The EU legislation implementing the new EU AML/CFT 
authority is a Regulation, Regulation (EU) 2024/1620 of the European Parliament and of the 
Council of 31 May 2024 establishing the Authority for Anti-Money Laundering and Countering 
the Financing of Terrorism and amending Regulations (EU) No 1093/2010, (EU) No 
1094/2010 and (EU) No 1095/2010 (AMLA Regulation). Two pieces of legislation implement 
the EU Single AML/CFT Rulebook. The first is a new Regulation, Regulation (EU) 2024/1624 
of the European Parliament and of the Council of 31 May 2024 on the prevention of the use 
of the financial system for the purposes of money laundering or terrorist financing (AML 
Regulation). The second is a Directive, Directive (EU) 2024/1640 of the European Parliament 
and of the Council of 31 May 2024 on the mechanisms to be put in place by Member States 
for the prevention of the use of the financial system for the purposes of money laundering or 
terrorist financing, amending Directive (EU) 2019/1937, and amending and repealing 
Directive (EU) 2015/849 (MLD 6). A key point to note about the new legislation is that for the 
first time the EU’s AML/CFT regime is being partly prescribed by Regulations which are 
directly applicable in Member States. In addition, the EU has never before had a dedicated 
AML/CFT authority. 

• The Commission additionally presented as part of the proposal a regulation recasting the 
regulation on transfers of funds - Regulation (EU) 2023/1113 of the European Parliament and 
of the Council of 31 May 2023 on information accompanying transfers of funds and certain 
crypto-assets and amending Directive (EU) 2015/849 (Funds Transfer Regulation) that aims 
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to make transfers of crypto-assets more transparent and fully traceable which was adopted 
in May 2023 and will apply as of December 2024. 

• Timing 
• It is important to note that the majority of the provisions in the new EU AML/CFT regime do 

not come into force immediately thereby giving both Member States and the firms that 
operate within them time to prepare. 

• In terms of timing: 

o The AMLA Regulation entered into force on 26 June 2024 and applies from 1 July 
2025 except for Articles 1, 4, 49, 53 to 55, 57 to 66, 68 to 71, 100, 101 and 107, which 
apply from 26 June 2024, and Article 103, which applies from 31 December 2025. 

o The AML Regulation entered into force on 9 July 2024 and applies from 10 July 2027, 
except in relation to ‘obliged entities’ referred to in Article 3(3)(n) and (o), to which it 
will apply from 10 July 2029. 

o The AMLD 6 also entered into force on 9 July 2024 and Member States are required 
to bring into force the laws, regulations and administrative provisions necessary to 
comply with the Directive by 10 July 2027. By way of derogation from this, Member 
States are to bring into force provisions necessary to comply with Article 74 by 10 
July 2025, with Articles 11, 12, 13 and 15 by 10 July 2026 and with Article 18 by 10 
July 2029. 

• EU AML/CFT Single Rulebook 
• Previously, EU AML/CFT legislation has taken the form of Directives, so the AML Regulation 

is novel. It will enable Member States to have frameworks that are more uniform across the 
EU, as opposed to the Directives which allow some leeway in transposition. Some of the 
provisions currently contained in the Fourth Anti-Money Laundering Directive (MLD 4) are 
moved to the AML Regulation and the MLD 6. The AML Regulation and the MLD 6 also 
contain new provisions. To help Member States and the entities in scope understand what is 
being moved where, a correlation table appears in both the AML Regulation and the MLD 6 
which identifies the MLD 4 provisions that are being moved to them. 

• Scope 
• To mitigate new and emerging risks, the AML Regulation expands the scope of the EU 

AML/CTF regime. Under the MLD 4 ‘obliged entities’ are required to apply AML/CFT 
measures. Most financial institutions (banks, life insurance companies, payment service 
providers and investment firms) are obliged entities and this also includes certain non-
financial entities including lawyers, accountants and certain types of crypto-asset service 
providers. The AML Regulation expands the list of obliged entities to include: 

o All types and categories of crypto-asset service providers. 
o Crowdfunding platforms including crowdfunding service providers that fall in scope 

of the EU Crowdfunding Regulation. 
o Mortgage credit intermediaries and consumer credit providers that are not financial 

institutions. 
o Operators working on behalf of third country nationals to obtain a residence permit 

to live in an EU country. 
o Persons that trade in certain high-value goods such as jewellery, clocks and watches, 

luxury motor vehicles, planes and boats (defined as costing more than EUR 250,000 
for motor vehicles and more than EUR 7,500,000 for planes and boats), as well as 
traders in precious metals and stones. 
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o Professional football clubs but only when carrying out certain transactions such as 
those with investors, sponsors or agents, as well as football agents. 

• For those Member States that have national laws that allow for the granting of residence 
rights in exchange for any kind of investment (for example capital transfers or purchase or 
renting of property) the MLD 6 requires that they implement certain measures, including a 
risk management process, to mitigate money laundering risks. Member States will also have 
to publish an annual report on the risks of money laundering associated with the granting of 
residence rights in exchange for investment. Those reports shall be made public and shall 
include information on the number of received applications and of countries of origin of the 
applicants. 

• Policies and procedures 
• The AML Regulation builds on the provisions in the MLD 4 that deal with internal policies, 

controls and procedures that obliged entities need to have in place. Being a Regulation its 
provisions on the customer due diligence process and the identification of beneficial 
ownership harmonises the relevant requirements across the EU. Whilst the correlation table 
mentioned above is useful when considering where these requirements have ended up in the 
AML Regulation, firms will still need to study them carefully noting in particular any changes 
in drafting when compared to the previous MLD 4 provisions. 

• The AML Regulation also includes new provisions, and the headlines include: 
o Any employee, or person in a comparable position, including agents and distributors, 

directly participating in the obliged entity’s compliance with the AML Regulation shall 
be subject to an assessment prior to taking up their activities and then regularly 
thereafter (Article 13). 

o A risk-based approach is to be applied when an obliged entity outsources tasks to 
service providers. For each outsourced task, the obliged entity must demonstrate to 
its supervisor that it understands the rationale behind the activities carried out by the 
service provider and the approach followed in their implementation, and that such 
activities mitigate the specific risks to which the obliged entity is exposed. By 10 July 
2027, the AMLA is to issue guidelines addressed to obliged entities on the 
establishment of outsourcing relationships, their governance and the procedures for 
monitoring the implementation of functions; the roles and responsibility of the 
obliged entity and the service provider within an outsourcing agreement; and 
supervisory approaches to outsourcing as well as supervisory expectations regarding 
the outsourcing of critical functions (Article 18). 

o The AMLA will develop implementing technical standards specifying a common 
template for suspicious activity reports by 10 July 2026. By 10 July 2027, the AMLA 
will issue guidelines on indicators of suspicious activity or behaviours and such 
guidelines shall be periodically updated (Article 69). 

o Changes are made to the limits on large cash payments in exchange for goods or 
services. Subject to certain exceptions, persons trading in goods or providing 
services may accept or make a payment in cash only up to an amount of EUR 10,000 
or the equivalent in national or foreign currency, whether the transaction is carried 
out in a single operation or in several operations which appear to be linked. When 
limits already exist at national level which are below this limit, they shall continue to 
apply. Member States shall notify those limits to the Commission by 10 October 2024 
(Article 80). 
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o Given the higher exposure to risks that obliged entities face due to their gatekeeping 
role, they will have to carry out customer due diligence when they carry out 
transactions in cash above EUR 3,000 (Article 19). 

o Certain provisions are introduced where transactions involve the sale of certain high-
value goods. Such goods include jewellery, gold, clocks, and watches when the cost 
exceeds EUR 10,000, as well as motor vehicles priced over EUR 250,000, and planes 
and boats priced over EUR 7,500,000 (Articles 19, 25 and Annex IV). 

o There is a prohibition of bearer shares that are not intermediate (Article 79). 
o There are disclosure obligations on nominee shareholders and nominee directors 

(Article 66). 
• Groups 
• On 12 March 2024, the Commission published a letter containing a provisional request for 

advice from the EBA (EBA), regarding regulatory technical standards (RTS) and guidelines 
under the EU AML/CFT Single Rulebook. The Commission identified these technical 
standards as priority areas and included the mandate contained in Article 16(4) of the AML 
Regulation where the AMLA is to develop draft RTS specifying the minimum requirements of 
group-wide policies, including minimum standards for information sharing within the group, 
the criteria for identifying the parent undertaking and the conditions under which the 
provisions of Article 2, point 42 (b) (groups whose head office is located outside the EU) apply 
to entities that are part of structures which share common ownership, management or 
compliance control, including networks or partnerships, as well as the criteria for identifying 
the parent undertaking in the Union in those cases. The EBA is to deliver its advice on the 
provisional request by 31 October 2025. 

• Beneficial ownership 
• The concept of beneficial ownership was introduced to increase transparency of complex 

corporate structures. The need to access accurate, up-to-date and adequate information on 
the beneficial owner is considered to be a key factor in tracing criminals who might otherwise 
be able to hide their identity behind opaque structures. Member States are currently required 
to ensure that corporate and other legal entities, as well as express trusts and other similar 
legal arrangements, obtain and hold adequate, accurate and up-to-date information on their 
beneficial ownership. However, the degree of transparency imposed by Member States 
currently varies. 

• So, to ensure the consistent identification of beneficial owners the AML Regulation sets out 
harmonised transparency requirements and this includes a new provision regarding a 
requirement to disclose beneficial ownership for non-EU entities that have a link with the EU 
(Article 67 AML Regulation). 

• Public access to beneficial ownership registers has also been addressed albeit by the MLD 
6. This is primarily to deal with the November 2022 Court of Justice judgment which 
invalidated general access by the public to information held in beneficial ownership registers. 
The MLD 6 provides that Member State authorities will have immediate, unfiltered, direct and 
free access to registers across the EU. Obliged entities will also have timely access to such 
information when performing customer due diligence, as was previously the case. As regards 
the wider public, the MLD 6 defines how persons with legitimate interest can access 
information. Categories of persons deemed to have a legitimate interest include journalists, 
civil society organisations and third country competent authorities. The MLD 6 sets out a 
procedure for the verification and mutual recognition of a legitimate interest across the EU. 

• Bank account registers 
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• The MLD 6 makes certain changes as regards bank account registers and electronic data 
retrieval systems by expanding the scope of information to be included in the centralised 
mechanisms by adding information on securities and crypto-asset accounts. There are also 
provisions that will allow Member State Financial Intelligence Units (FIUs), national AML/CFT 
supervisory authorities and the AMLA with direct access to the bank account registers’ 
interconnection system (BARIS) which is to be developed and operated by the Commission. 

• Supervisory colleges 
• The MLD 6 contains provisions regarding AML/CFT supervisory colleges in both the financial 

and the non-financial sector and cooperation with supervisors in third countries. This 
includes that by 10 July 2026, the AMLA will develop technical standards as regards the 
general conditions for the functioning of AML/CFT supervisory colleges in the financial 
sector, including the terms of cooperation between permanent members and observers, and 
the operational functioning of such colleges. By 10 July 2029, the AMLA is to develop 
technical standards specifying the template to be used for Member State cooperation 
agreements with third countries. 

• Crypto sector 
• The EU legal framework for regulating the provision of crypto-asset services is now set out 

in Regulation (EU) 2023/1114 on markets in crypto-assets (MiCAR). The AML Regulation 
covers the activities in MiCAR and as mentioned above, includes crypto-assets providers in 
scope of obliged entities. It grants authorities various powers over crypto-assets providers, 
in particular the ability to monitor or prevent specific transactions 24 and 25 AML Regulation). 
To prevent the illicit use of crypto-assets, the AML Regulation prohibits the provision and 
custody of anonymous crypto-asset accounts or accounts allowing for the anonymisation 
or increased obfuscation of transactions by crypto-asset service providers, including through 
anonymity-enhancing coins. Such prohibition does not apply to providers of hardware and 
software or providers of self-hosted wallets insofar as they do not possess access to or 
control over those crypto-asset wallets (Recital 160 and Article 79 AML Regulation).The AML 
Regulation also introduces specific enhanced due diligence measures that crypto-asset 
service providers will have to apply in their cross border correspondent relationships and 
when performing transactions with self-hosted wallets (Article 37 AML Regulation). 

• New rules are also introduced whereby crypto-asset service providers involved in crypto-
asset transfers will have to collect and make accessible data on the originators and 
beneficiaries of the transfers of virtual or crypto assets they operate. This is done via the 
Funds Transfer Regulation and will apply from 30 December 2024, together with MICAR. 
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What’s new in the EU AML/CFT Single 
Rulebook 

Changes to the current AML/CFT regime 

New sectors brought into the scope Clearer rules for AML/CFT risk management 
measures, including for groups and networks 

  
Risk-based approach to third countries 

  
Harmonised customer due diligence process 

  
Requirement to disclose beneficial ownership 
for non-EU entities that have a link with the EU 

  
Harmonised approach to identification of 
beneficial ownership 

  
Powers for beneficial ownership registers to 
check information 

  
Minimum set of financial, administrative and 
law enforcement information to which all 
FIUs should have access 

  
Disclosure requirements for nominees 

  
Clarification of the powers of supervisors 

  
Harmonised approach for reporting 
suspicious activity/transactions 

  
Improved cooperation among authorities 

  
Prohibition of bearer shares that are not 
intermediate 

  

  
Capping of large cash payments to EUR 
10,000 

  

  
Interconnection of bank account registers 

  

AML/CFT supervisory colleges   
 
Traceability requirements for crypto-assets 

  

• AMLA Regulation 
• Arguably the most contentious part of the new EU AML/CFT regime is the AMLA. The AMLA 

is designed to be a central authority with the mandate to monitor and coordinate AML/CFT 
activities in the EU. It is intended to ensure that the implementation and enforcement of 
AML/CFT measures are consistent and effective across all Member States. The AMLA will 
have two main areas of responsibility: AML/CFT supervision of ‘obliged entities’ and 
supporting EU FIUs. It’s home will be in Frankfurt, Germany. 

• Obliged entities 
• Whilst Member State AML/CFT supervisors will continue to be key players in the EU’s 

AML/CFT regime the AMLA will replace them as the AML/CFT supervisor in certain 
instances. When directly supervised by the AMLA, supervision will be carried out by a joint 
supervisory team led by staff from the AMLA itself together with staff from the relevant 
Member State supervisor. 

• The AMLA will directly supervise credit institutions and financial institutions, and groups of 
credit institutions and financial institutions (financial sector obliged entities), that are active 
in at least six Member States and have a high residual risk profile in accordance with a level 
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2 methodology to be developed by the AMLA. The AMLA Regulation refers to such entities 
as ‘selected obliged entities’. 

• The AMLA’s selection of such entities will be based on objective criteria centred on risk 
categorisation and cross-border activity. The list of selected obliged entities will be reviewed 
every three years. The methodology for categorisation of such entities by Member State 
supervisors will be harmonised prior to the first selection. The first selection process based 
on the level 2 methodology will be carried out by the AMLA in 2027, with the selected entities 
transferred to EU-level supervision as of 2028. 

• The AMLA may also ask the Commission to make a decision to place a financial sector 
obliged entity under its direct supervision, irrespective of meeting the level 2 methodology 
for a limited period of time. This may occur where the AMLA believes that an entity is 
systematically failing to meet its AML/CFT requirements and that a significant money 
laundering/terrorist financing risk may materialise, should the Member State supervisor be 
unable to take action to deal with such risks as recommended by the AMLA. 

• A Member State supervisor may also ask the AMLA to take over direct supervision of a 
financial sector obliged entity in exceptional circumstances to address at the EU level a 
heightened money laundering/terrorist financing risk or compliance failures. 

• With respect to financial sector obliged entities that are directly supervised, the AMLA 
Regulation provides the AMLA with certain investigatory powers and the power to impose 
pecuniary sanctions and periodic penalty payments. 

• Working with FIUs 
• In terms of FIUs, the AMLA will seek to facilitate co-operation, information exchange and 

identify best practices. It will do this by establishing standards for reporting and information 
exchange, initiating or supporting joint operational analyses, organising peer reviews among 
FIUs and developing the FIU.NET system used by both FIUs and Europol to exchange and 
cross-match information. The AMLA will itself be an end-user of the system and its 
functionalities. 

• Timing and composition 
• Currently, the intention is for the AMLA to start most of its activities in mid-2025 and reach 

full staffing in 2027. As mentioned above, it will begin directly supervising certain high-risk 
financial entities in 2028. In terms of full staffing the AMLA is expected to have over 430 staff 
members with 200 of these working on direct supervision. The AMLA will also have an 
Executive Board and a General Board. The Executive Board will take decisions towards 
individual obliged entities or individual supervisory authorities. It will also take decisions 
regarding AMLA’s draft budget and other matters relating to the AMLA’s operations and 
functioning. The General Board will adopt all regulatory instruments and may also issue an 
opinion on a decision about a directly supervised obliged entity that has been prepared by a 
joint supervisory team before a final decision is adopted by the Executive Board. 

• By 31 December 2030, and every five years thereafter, the Commission will draw up a report 
on the AMLA’s performance, in accordance with the guidelines produced by the Commission. 

• Working with the EBA 
• The EBA will retain its AML/CFT powers and mandates until December 2025 to minimise 

disruption and will work closely with the AMLA. During this transition phase the EBA will also 
support Member State supervisors and help prepare them for the AMLA. 

• Central AML database 
• Another key task of the AMLA will be to establish and keep up-to-date a central database of 

information. Member State supervisors are to transmit to the AMLA certain information 
which is further specified in Article 11 of the AMLA Regulation, including data related to 
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individual obliged entities. Such data includes the outcomes and reports of thematic reviews 
and other horizontal supervisory actions with regard to high-risk areas or activities. The 
AMLA is to develop draft technical standards specifying, among other things, the scope and 
level of detail required and the procedure, formats and timelines for transmission. 

• Conclusion 
• The new EU AML/CFT regime has arrived, so firms need to get ready for it. The new regime 

is nothing short of a revolution in EU financial services law with direct AML/CFT regulation 
across the entire financial services sector for the first time. 

• Whilst the new EU AML/CFT regime will not come into immediate effect there might be a 
couple of steps that firms should consider now in order to prepare. As always with financial 
services the devil is in the detail so perhaps a useful place to start may be to look at the 
provisions in the AML Regulation and MLD 6 and see how they compare with the MLD 4. 
Once this scoping has been completed firms may be in a better position to ask themselves 
what updates they need to make to their policies and procedures, and systems and controls. 
For those larger institutions, where direct supervision by the AMLA is a real prospect, the key 
question for the moment, is what does direct supervision exactly mean when compared to 
Member State supervision and what changes will have to be made to internal processes? 

• And finally, there will no doubt be a lot more coming down the line on the new EU AML/CFT 
regime. Firms will need to keep an eye out for the forthcoming consultations that will be 
issued covering the technical standards and level 3 guidelines etc. and for the national 
legislation in connection with the introduction of the new European regime. But they should 
also keep an eye out for ‘soft guidance’ that will also be issued in the form of Commission 
speeches etc. 

 

FSB progress report on enhancing resilience of non-bank financial intermediation; On 22 July, the 
FSB published a progress report to the G20 on enhancing the resilience of non-bank financial 
intermediation (NBFI). The aim of policies by the FSB to enhance NBFI resilience has been to reduce 
excessive spikes in the demand for liquidity, enhance the resilience of liquidity supply in stress, and 
enhance risk monitoring and the preparedness of authorities and market participants.  

• The report sets out the recent and ongoing work by the FSB, in collaboration with standard-
setting bodies (SSBs), to enhance the resilience of the NBFI sector. The FSB notes that the 
design and implementation of NBFI policies continues to advance, albeit at an uneven pace 
across jurisdictions. The report includes a table which provides an overview of the FSB’s 
medium-term NBFI work programme. 

• The report concludes by outlining further work to assess and address systemic risk in NBFI 
that the FSB, in collaboration with the SSBs, will carry out. The work is structured in three 
main areas: (i) in-depth assessment and ongoing monitoring of vulnerabilities in NBFI; (ii) the 
development of policies to enhance NBFI resilience; and (iii) the monitoring of the 
implementation and assessment of the effects of NBFI reforms.  

• The FSB explains that this work will help it to determine whether collectively the reforms have 
sufficiently addressed systemic risk in NBFI, including whether to develop additional tools for 
use by authorities.  

• The FSB expects to publish by the end of 2024 a consultation report with proposed policy 
approaches for authorities.  

https://comms.aoshearman.com/e/sukiss4usowiywg/ca72a094-85ed-4c1e-b6b3-227e003950c1
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• The FSB has also published a letter to the G20 which calls for further progress implementing 
NBFI reforms. It also highlights the FSB's recent stocktake report on regulatory and 
supervisory initiatives on the identification and assessment of nature-related financial risks. 
One issue the report considers is the perception of central banks and supervisors on whether 
nature degradation is a relevant financial risk. 

• Progress Report→ 
• Letter→ 
• Press Release→ 

 

 TA Joint Statement on DORA  

• The financial services industry is committed to ensuring the digital operational resilience of 
the EU financial sector in line with DORA’s objective to achieving and upholding ongoing 
compliance with DORA requirements.  

• It is within this context that the undersigned associations would like to draw attention to the 
challenges that industry participants, representing financial entities as well as ICT third-party 
service providers, are facing regarding the implementation of DORA by the 17 January 2025 
deadline, and to highlight the need for coordinated supervisory action to be taken in response.  

• Industry would therefore appreciate further clarity from the supervisory authorities on their 
approach to any possible DORA enforcement actions. This could include an outline of 
potential supervisory priorities or areas of focus for the first year of DORA application, which 
would provide helpful guidance for industry participants on how to prioritize their efforts.  

• In addition, in order to provide guidance on ongoing compliance challenges, we recommend 
ensuring a continuous and effective convergence among supervisory authorities during the 
implementation of DORA in the run-up to and after 17 January 2025. The working group 
which was set up for DORA implementation and brings several supervisory authorities 

https://comms.aoshearman.com/e/sukiss4usowiywg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/ke4czl6hb0djq/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/ofuk7xztp7pwxuq/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://www.fsb.org/wp-content/uploads/P220724-2.pdf
https://www.fsb.org/wp-content/uploads/P220724-2.pdf
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together could be a helpful vehicle for this purpose and could be used to establish a clear 
timetable and ensure coordination across Member States.1  

1 The importance of convergence among supervisory authorities is exemplified by the recent ECB 
consultation on outsourcing cloud services which may lead to possible fragmentation in the market.  

• AFME, EPIF, FIA, FIA EPTA, AmCham EU and UK AFB would welcome the opportunity to meet 
with relevant policymakers to discuss and further explain remaining issues ahead of DORA’s 
implementation date.  

• DORA’s comprehensive requirements necessitate significant changes to financial entities’ 
risk management processes and adjustments to existing frameworks spanning multiple 
operational and technological domains within a firm.  

• Given the significant challenges regarding contract remediation, industry participants would 
also appreciate clarity from the regulators that applying a risk-based approach which 
prioritizes CIF (critical or important function) contracts with a plan to remediate other 
providers is acceptable to the regulators and would not trigger any supervisory enforcement 
measures.  

These challenges relate to several key areas including:  

1. Contract management. The required remediation of a potentially significant number of third-party 
contracts will not be achievable for many firms by the 17 January 2025 DORA implementation 
deadline. The final subcontracting technical standard has not yet been published. The final rules are 
not expected until early in Q3, shortening the timeframe for industry to remediate any changes 
reflected. Therefore, the industry emphasizes the need for transitional provisions, including a risk-
based approach to remediation and supervisory enforcement.  

2. Scope. A number of definitions in DORA are broad and the application of proportionality and risk-
based principles to some of DORA’s requirements falls short. This makes certain requirements more 
complex to implement and extends them to a broader scope of processes, third-parties, and 
supporting applications, ultimately leading to a greater implementation burden and potentially 
hindering focus and resources available for high-risk areas.  

3. Incident reporting. The expansion of incident reporting to include all supervised activities has 
removed proportionality from the incident classification criteria. A lack of proportionality, alongside 
a strict interpretation of recurring incident notifications, has resulted in a more extensive 
implementation challenge across an expanded breadth of financial services and ICT infrastructure 
for financial entities. A significant amount of time and resources will be necessary to meet the 
incident reporting requirements.  

4. Third-party risk management. The requirement to implement significant changes to existing risk 
management processes across a potentially large volume of in-scope ICT third-party providers and 
subcontractors is a challenge. In particular, the register of information, for which the technical 
standard remains unfinalized and the proposed expectations of enhanced subcontractor oversight.  

5. Threat-led penetration testing (TLPT). It remains unclear whether TLPT requirements will apply to 
a wide range of firms’ critical or important functions and how mutual recognition, or cooperation of 
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TLPT authorities, will occur in practice. This could result in multiple TLPTs occurring across firms 
which have multiple financial entities. The potential inclusion of third parties, in addition, could create 
risks to the smooth functioning of a TLPT testing programme.  

 

• The above implementation challenges are significant and will be difficult for the industry to 
overcome by 17 January 2025, particularly given the short period between adoption by the 
European Commission of the technical standards and the delayed finalization of the 
implementing technical standard on the register of information. This has been acknowledged 
by a number of supervisory authorities. 

DORA: ESAs publish final draft RTS on assessment requirements when financial entities subcontract 
ICT services; published a final report on draft regulatory technical standards (RTS) to specify the 
elements which a financial entity needs to determine and assess when subcontracting ICT services 
supporting critical or important functions under the Digital Operational Resilience Act (DORA). 

• The draft RTS set out requirements for when the use of subcontracted ICT services 
supporting critical or important functions or material parts is permitted by financial entities 
and sets out the conditions applying to such subcontracting. 

• In particular, the draft RTS: 
o require financial entities to assess the risks associated with subcontracting during 

the precontractual phase, including the due diligence process; and 
o set out requirements regarding the implementation, monitoring and management of 

contractual arrangements, with the aim of ensuring that financial entities are able to 
monitor the entire ICT subcontracting chain of ICT services supporting critical or 
important functions. 

• The RTS have been submitted to the EU Commission for adoption. 

BaFin publishes implementation note on DORA ; The BaFin has issued a note regarding the 
implementation of the DORA, which will apply to most supervised banks and insurers from 17 January 
2025.  

• The note is intended to assist these entities in complying with the requirements for 
information and communication technology (ICT) risk management and ICT third-party risk 
management as outlined in DORA. BaFin's non-binding implementation guidelines are 
designed to provide guidance on the minimum contract content requirements with ICT third-
party service providers, taking technical regulatory standards into consideration. 

• DORA is a cross-sectoral EU regulation addressing digital operational resilience, ICT risks, 
and cybersecurity within the financial sector. Many of the requirements under DORA align 
with the BaFin circulars on the supervisory requirements for IT in the banking, insurance, 
investment and payment industry (BAIT, VAIT, ZAIT, and KAIT). Consequently, BaFin intends 
to repeal these circulars. 

 

https://sites-cliffordchance.vuturevx.com/e/r0qrq7a9prbfnw/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://sites-cliffordchance.vuturevx.com/e/8yec8i3tszsqxtg/d4f1a8cf-f893-4dda-a147-9d9322f609fd
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Summer ESG Developments; As anticipated, election fever reached peak levels earlier this month in 
both the UK and France with varying results: one decisive and the other less so. While the clouds of 
a hung parliament loom large over Paris as the city prepares to host the 2024 Summer Olympics later 
this week, across the water in the UK, the electoral sentiment was more definitive. In fact, buoyed by 
their overwhelming victory at the polls, the new UK Labour government has hit the ground running, 
announcing a suite of Bills with relevance to the ESG agenda (see our UK section below). 

• It appears that UK regulators have also been energised by these winds of change which mark 
an end to a period of political limbo, with the UK Financial Conduct Authority (FCA) 
publishing new UK listing rules (tune in to our upcoming webinar on the key updates) and the 
Financial Reporting Council (FRC) announcing significant changes to the UK Stewardship 
Code. This will include a formal public consultation on the content of the Code later this year 
and changes designed to significantly reduce the reporting burden (effective immediately). 
Read our recent client note on this here. We will be following up with further detail on these 
changes, so watch this space.  

• It is not just in Europe where politics and sustainability have crossed paths. This month saw 
the conclusion of China’s third plenum, a meeting that takes place every five years, where the 
Central Committee of the Chinese Communist Party (CCP) makes decisions that guide 
policymakers in the coming years. This plenum communique urges officials to “make 
concerted efforts to cut carbon emissions” and “actively respond to climate change”. Notably, 
it was the first time that a CCP plenum document has mentioned carbon emissions 
reductions. It will be interesting to watch how China's policymakers respond to this 
positioning of climate and carbon in the future. 

Global Developments 

1. ICMA update new criteria and further guidelines to support the Green, Social, Sustainability, 
and Sustainability-Linked Bond Principles (multi-sector);  On 25 June, the International Capital 
Market Association introduced new criteria and further guidelines to support the Green, Social, 
Sustainability, and Sustainability-Linked Bond (SLB) Principles (the Principles).  

• Key details: In particular, the new materials and guidance include: 
o amended guidelines applicable to “Green Enabling Projects”: the document targets 

those projects that, while not explicitly green themselves, facilitate the 
implementation or development of a Green Project; and 

o amended guidelines for Sustainability-Linked Loans financing Bonds (SLLBs): these 
additions have been developed in collaboration with the Loan Market Association 
(LMA) and aim to improve the transparency and credibility of the SLLB market. 

• Additional updates and guidance on the Principles include: 
o 2024 update of the SLB Principles: this amendment clarifies KPI selection, ensuring 

KPIs align with the issuer’s sustainability strategy; 
o updates to the SLB KPIs Registry: this amendment adds KPIs related to 

environmental matters like biodiversity, the circular economy, water management, 
additional KPIs for sovereign issuers; and 

o 2024 edition of the Guidance Handbook: the document now incorporates two new 
questions about the newly published materials, refers to the new SLB disclosure data 
checklist, and recommendations for disclosing intermediate targets along with long-
term goals, even if not stated as an SPT. 

https://sites-simmons-simmons.vuturevx.com/e/pxuet2fmi3zzgcq/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/dkk26hg9mbv6uia/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/5ewhigmld3uu0g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/5ewhigmld3uu0g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/i6ukvtoliigukg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/ww0qmnwolndukzq/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/meivufyletmpw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/meivufyletmpw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/xr0mikcjxtzhtg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/nhea1jwbudhanlg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/kdkwoaiczzb3rng/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/wjumjttrw5cj2fq/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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o Additionally, ICMA has also published a new Annex in the Handbook – Harmonised 
Framework for Impact Reporting: it highlights processes for identifying 
environmental and social risks associated with eligible project categories for green 
bonds. 

2. IIGCC publishes the Net Zero Investment Framework 2.0 (asset owners and asset managers); 
On 24 June, the Institutional Investors Group on Climate Change (IIGCC) published the second 
iteration of the Net Zero Investment Framework (NZIF 2.0), the most widely used resource by 
investors to develop their individual net zero strategies and transition plans. The NZIF 2.0 is a 
voluntary guide that is designed to be implemented at an organisational level and can be applied 
flexibly at fund or asset class level. 

• The NZIF 2.0 embeds requirements within the TCFD and ISSB frameworks and is designed 
to be used in conjunction with supplementary guidance and materials. 

• Key details: Some key updates to NZIF 2.0 are outlined below. 
• Financed emissions: “Portfolio Decarbonisation Reference Targets” have now been 

repositioned as “Objectives” rather than “Targets” to better support the intended purpose of 
“financing reduced emissions” rather than “reducing financed emissions”. 

• Asset class and thematic guidance: There is new guidance for Sovereign Bonds, Real Estate, 
and Private Debt, in addition to the inclusion of guidance published after the NZIF launched 
in 2021 for Infrastructure and Private Equity. 

• Other additions:  There are new emissions performance criterion for listed equities and 
corporate fixed income, and new certificate deposits guidance to support net zero cash 
management. Best practices shared by investors, collected from three years of 
implementation 

• Next steps: The NZIF 2.0 is considered a living document so further iterations of 
supplementary guidance can be expected. The IIGCC’s future workplan also includes 
guidance around investment themes including nature, emerging markets, just transition and 
index investing. 

3. Round-up of developments highlighting global momentum on nature-related global initiatives 
(multi-sector); As the market gets to grips with climate-related disclosures, we’re seeing continued 
and increasing developments around nature-related disclosures. 

• This month the Taskforce on Nature-related Financial Disclosures (TNFD) published finalised 
guidance for financial institutions, providing disclosure metrics for banks, re/insurance 
companies, asset managers and owners, and development finance institutions and sector 
guidance for eight real economy sectors, along with additional guidance on value chains, 
detailing how organisations can analyse their upstream and downstream value chain 
activities. TNFD also published five further guidance documents that are open for 
consultation (see our consultation section below). To help navigate these developments and 
more, check out our own TNFD & TCFD: Checklist & Delta Review tool! 

• The Science Based Targets Network (SBTN) has published new and updated technical 
guidance and resources for companies to set science-based targets for nature. This includes 
a new target-setting guide breaking down five key steps to the target setting process: assess, 

https://sites-simmons-simmons.vuturevx.com/e/7z0u6xh8bckfzza/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/7z0u6xh8bckfzza/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/360kvaafadyo4fw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/8becixtqihdmouw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/po0i7qpnqw0xda/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/pakqvlunzkff9g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/mxuow0kgtucuaw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/mxuow0kgtucuaw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/sf0gtew5bonuukw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/uqeuvss6nazw7jw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/euecc3i41puss0q/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/euecc3i41puss0q/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/5f0ufccyev7xoa/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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prioritise, set targets, act and track and a Corporate Manual for setting science-based targets 
for nature. SBTN will publish outcomes of its pilot of the guidance in September. 

• On 26 June, the Principles for Responsible Investment (PRI) launched “Spring” a new initiative 
to help investors target key corporations to halt or reverse nature loss by 2030. A coalition of 
200 investors managing a combined $15trn in assets will focus on engaging with 40 key 
companies as well as an additional 20 focus companies to drive better corporate practices 
and political engagement on nature-related risks. 

4. Network for Greening the Financial System resources on climate and nature (financial 
institutions);  Over the last month, Network for Greening the Financial System (NGFS), a network 
of 114 central banks and financial supervisors, published a selection of guides and reports on 
nature and climate. 

• Key details: 
• On 19 June, NGFS published the second edition of its guide on climate-related disclosure for 

central banks. The revised guide is organised around the four Task Force on Climate-Related 
Financial Disclosures (TCFD) pillars, providing additional guidance for central banks. It 
distinguishes between foundational (referred to as "baseline") and complementary (referred 
to as "building block") disclosure recommendations, acknowledging there is no one-size-fits-
all solution. It provides additional support on disclosing internal operations, as well as 
covering disclosure on institutional functions (that is, monetary policy, supervision and 
financial stability). 

• NGFS also published on 2 July a conceptual framework on nature-related financial risk for 
central banks and supervisors. The Framework offers a principle-based risk assessment to 
help operationalise incorporation of nature-related financial risks and does reference the 
TNFD framework. 

• On 2 July, NGFS published a report on the emerging trend of nature-related litigation. The 
report identifies categories of cases brought against corporates and financial institutions, 
including corporate sustainability due diligence legislation cases, tort, shareholder rights and 
anti-money laundering. These trends will continue to evolve as jurisdictions introduce new 
laws creating nature-related obligations, including the EU Corporate Sustainability Due 
Diligence Directive (EU CSDDD) and Deforestation Regulation (see our client note). The report 
highlights the substantial financial risks including legal costs, damages, fines, and increased 
insurance premiums. Even where cases fail, there can be “spillover effects” to entire sectors 
and to financial services. 

European Developments 

5. ESAs joint opinion on SFDR outcomes (asset management);  On 18 June, ESMA, the EBA and 
EIOPA (together, the European Supervisory Authorities or ESAs) published a joint opinion “On the 
assessment of the Sustainable Finance Disclosure Regulation (SFDR)” (Opinion), calling for a 
sustainable finance framework that caters for both green transition and enhanced consumer 
protection whilst taking into account lessons learned from how the SFDR is currently functioning.  

• Notably this month, the Autorité des Marchés Financiers (AMF) published findings of 
supervisory actions on sustainable finance, including outcomes of SFDR “SPOT” inspections. 

https://sites-simmons-simmons.vuturevx.com/e/nl06kzw3mvbnhla/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/r3kkzojzl7n5ujg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/qqkixavu3gaoa7w/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=ecc20d90-b4cb-46f3-9e44-dabac47d27c9&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.ngfs.net%252Fsites%252Fdefault%252Ffiles%252Fmedias%252Fdocuments%252Freport-nature-related-litigation-emerging-trends-lessons-climate.pdf%26data%3d05%257C02%257CNicole.Muir%2540simmons-simmons.com%257Ca79d9ed9a0e24d1d68d108dca1c675f4%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638563120979524217%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dgUsnQGqUNFpK%252BBMOvAMpMVFqyN1ImtBWYt%252FCyIygbrU%253D%26reserved%3d0&checksum=0CA6CDBD
https://sites-simmons-simmons.vuturevx.com/e/rrkkvzvvjvoehg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=ecc20d90-b4cb-46f3-9e44-dabac47d27c9&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.ngfs.net%252Fsites%252Fdefault%252Ffiles%252Fmedias%252Fdocuments%252Freport-nature-related-litigation-emerging-trends-lessons-climate.pdf%26data%3d05%257C02%257CNicole.Muir%2540simmons-simmons.com%257Ca79d9ed9a0e24d1d68d108dca1c675f4%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638563120979524217%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dgUsnQGqUNFpK%252BBMOvAMpMVFqyN1ImtBWYt%252FCyIygbrU%253D%26reserved%3d0&checksum=0CA6CDBD
https://sites-simmons-simmons.vuturevx.com/e/xyukfitqgashrta/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/akgcoik6ar8o3g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/ueuwmdihx2a5cg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/ueuwmdihx2a5cg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/h0ea3hc00unupw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9


 

 

 

 

35 

 

One of the main findings being that none of the asset managers investigated fully complied 
with the regulatory requirements under SFDR in their disclosures.  

• Key details: The Opinion explores the merits of introducing two voluntary product categories 
for financial products, "sustainable" and "transition”, with each category having a clear 
objective and criteria to reduce greenwashing risks. It also includes recommendations 
around simplifying the presentation of the disclosures for investors, improving definitions 
such as what comprises “sustainable investments” and the need to conduct consumer 
testing before proposals to review SFDR are put forward. The ESAs make nine further 
recommendations which are set out in detail in our client note. 

• Our view: While the Opinion is not legally binding on any entity, it provides plenty of content 
for the Commission to ponder on as it considers next steps in its review of SFDR, though it 
remains to be seen whether the Commission will take up these recommendations. Timing 
on any next steps remains unclear at this stage and will be confirmed by the Commission in 
due course. 

6. EFRAG and TNFD publishes correspondence mapping between ESRS and TNFD (multi- 
sector); On 20 June, the Taskforce on Nature-related Financial Disclosures (TNFD) and 
European Financial Reporting Advisory Group (EFRAG) jointly published correspondence, 
mapping the commonalities between the European Sustainability Reporting Standards 
(ESRS) and the TNFD framework. 

• Key details: The correspondence highlights that there is a strong consistency between the 
TNFD and the ESRS related disclosure metrics, including in the areas outlined below. 

• Concepts and definitions: both the TNFD and ESRS recommend disclosures on nature-related 
impacts, risks and opportunities as well as dependencies on nature (where risks are 
material). 

• Approach to materiality: the ESRS adopt a double materiality approach, whilst TNFD enables 
the use of different materiality approaches. 

• LEAP approach: the TNFD developed the LEAP (Locate-Evaluate-Access-Prepare) approach 
for firms to identify and assess their nature-related issues. The ESRS specify that companies 
may conduct their materiality assessment on the sustainability constituents of pollution, 
water, biodiversity and ecosystems, and circular economy using the LEAP approach, 
although this step is voluntary under the ESRS. 

• Reporting pillars: both the TNFD framework and ESRS are organised around the four TCFD 
disclosure pillars (i.e., governance, metrics and targets, strategy and risk management), now 
also incorporated into the ISSB’s IFRS Standards. 

• Next steps: EFRAG and the TNFD intend to develop guidance and tools to support the 
disclosure of nature-related information, although no specific deadlines are mentioned. 

  

UK Developments  

7. King’s Speech announces key Bills to be introduced by the UK Government (multi-sector); On 
17 July, the King’s Speech and the accompanying background briefing notes set out the new 
Government’s legislative agenda and plan to introduce forty new Bills. Outlined below are those 
of relevance to the UK sustainability agenda. 
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• Key details: 
• Great British Energy Bill: A new publicly owned clean power company will be created. It will be 

headquartered in Scotland and aim to help accelerate investment in renewable energy, such 
as offshore wind. 

• National Wealth Fund (NWF) Bill: A new fund will be set up to invest £7.3bn over five years in 
infrastructure and clean energy, with the goal of deploying public capital to unlock private 
investment. It aims to align the existing strategy of the UK Infrastructure Bank and British 
Business Bank under the new NWF. 

• Sustainable Aviation Fuel (SAF) Bill: The Government will mandate the supply of SAF in the UK 
by obliging suppliers to have at least 10 % SAF in their fuel mix supplied to airlines. The Bill 
also introduces a revenue certainty mechanism for SAF producers who are looking to invest 
in new plants in the UK. 

• Planning and Infrastructure Bill: The Bill aims to accelerate house building and infrastructure 
delivery by speeding up and streamlining planning processes and increasing local planning 
authorities’ capacity. Notably, the Bill also includes mention of using developments to fund 
nature recovery. 

• Water (Special Measures) Bill: The Bill aims to strengthen regulation of the water sector, giving 
regulator new powers to ban the payment of bonuses if environmental standards are not 
met, and increase accountability for water executives. This includes personal criminal liability 
for executives for lawbreaking. 

• The Crown Estate Bill: The Crown Estate will be modernised to enable the body to borrow, 
widen existing investment powers, changing the source of funding for expenses, and 
increase the maximum number of commissioners. 

• Audit Reform and Corporate Governance Bill: Changes to the audit, corporate report and 
corporate governance regimes had been proposed by the previous Government following a 
series of high-profile collapses of large corporates. However, work on these changes had 
been halted following concerns about the increasing reporting burden facing companies. We 
assume that the changes to be introduced by the draft Bill will be based largely on the 
proposals included in the previous Government’s white paper. You can read our summary of 
the proposals included in the white paper here. 

6. FCA guidance on notifications under SDR regime (asset management); On 1 July, the FCA 
added a new section to its webpage, “Sustainability disclosure and labelling regime”. The 
section, relevant for funds using (or intending to use) a label under the Sustainability Disclosure 
Requirements (SDR) regime, sets out how firms should notify it when a fund is using an 
investment label and how to apply to make associated changes to the fund’s name, investment 
aims or policy. For more information on the SDR, see our client note here. When using an 
investment label, firms should notify the FCA using the form on Connect, its online notification 
and applications system. 

• What steps a firm should take will depend on whether the fund is: 
o an authorised fund considered to meet the label criteria without changes; 
o an authorised fund considered to require changes; 
o a new fund considered to meet the label criteria; or 
o an in-scope unauthorised AIF. 

• Next steps: Investment labels can be displayed from 31 July, while firms must meet the 
naming and marketing rules from 2 December. 
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Middle East And Africa Developments 

8. SFWG launches Principles for Sustainability-Related Disclosures for Reporting Entities 
(multi-sector); On 14 June, the UAE Sustainable Finance Working Group (SFWG) introduced 
the 'Principles for Sustainability-Related Disclosures for Reporting Entities' (the Disclosure 
Principles). The Disclosure Principles serve as a declaration of common understanding among 
the UAE SFWG members of the minimum expectations in this area, within their respective 
jurisdictions, to ensure the development and implementation of disclosure frameworks in line 
with these principles. The Disclosure Principles build on previous initiatives, like the 'Principles 
for the Effective Management of Climate-Related Financial Risks' from 2023. 

• Key details: The Disclosure Principles outline four core principles for reporting entities: 
o Implementing appropriate policies, procedures and systems: Reporting entities should 

establish internal systems to monitor and report material sustainability-related risks, 
addressing data gaps within their data governance framework. They should ensure 
timely delivery of data and analysis to the board of directors and senior management 
for informed decision-making, and issue timely public reports containing data and 
sustainability-related information. 

o Considering key factors when disclosing climate-related risks and opportunities: Within 
disclosures, reporting entities should consider factors such as: transparency, 
materiality, consistency and comparability, verification and assurance and continual 
review and improvement. 

o Ensuring disclosures accurately represent the entity's operations: Disclosures should 
cover the reporting entities: governance, strategy, risk management, metrics and 
targets. 

o Enhancing transparency and quality of sustainability-related disclosure: For product-
level disclosures, market participants should address the following elements: 
labelling and classification, objectives disclosure, strategies disclosure, risk 
disclosure, marketing materials and monitoring and reporting. 

• Next steps: The UAE SFWG member authorities are now expected to officially release the 
principles for licensed financial institutions to encourage adoption. 

Americas Developments 

3. Canada amends its Competition Act with new green provisions (multi-sector); On 20 June, 
Canada gave Royal Assent to Bill C-59, amending the Canadian Competition Act (the Act), which 
includes a flurry of new provisions, notably including a prohibition on greenwashing. 

• Key details: The Act introduces a stand-alone prohibition on greenwashing. It prohibits 
“statements, warranties or guarantees” of a product’s benefits or benefits of a business or 
business activity for “protecting or restoring the environment or mitigating the environmental, 
social and ecological causes or effects of climate change” that are not based on an “adequate 
and proper test” or “adequate and proper substantiation in accordance with internationally 
recognised methodology”. 

• In particular, the Act contains key enforcement measures, including fines up to CA$10 million 
(CA$15 million for subsequent orders); or three times the benefit derived from the 
misrepresentation, or if that cannot be reasonably determined, up to 3 percent of the 
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corporation’s annual worldwide gross revenues. It also introduces a means by which private 
parties may be able to bring cases to the Competition Tribunal to enforce provisions of the 
Act from June 2025.  

 APAC Developments 

4. Australia Sustainable Finance Roadmap (financial institutions); On 19 June, the Australian 
Government, as part of its wider Sustainable Finance Strategy, released the Sustainable 
Finance Roadmap (the Roadmap), setting out its goals for the implementation of key 
sustainable finance reforms. 

• Key details: The Roadmap sets out the Government’s sustainable priorities, which have been 
split into three pillars and focuses on the following: 

o Pillar 1: Improve transparency on climate and sustainability: This includes 
implementing mandatory climate-related financial disclosure requirements for large 
businesses and financial institutions; developing the Sustainable Finance 
Taxonomy; developing and publishing best practice guidance for the disclosure of 
transition plans by the end of 2025; and the development of sustainable investment 
product labels. 

o Pillar 2: Financial System Capabilities: Focusing on enhancing market supervision and 
enforcement; Identifying and responding to systemic financial risks; and enhancing 
sustainability related data challenges. 

o Pillar 3: Government leadership and engagement: Supported by initiatives such 
as issuing Australian sovereign green bonds. The first of which was issued on 4 June 
and was oversubscribed. The green bond programme is intended to help mobilise 
additional climate-aligned capital and support the development of Australia’s broader 
sustainable finance markets, whilst reinforcing the commitment to climate, 
environmental and other sustainability-related goals. 

• Next steps: The Roadmap will likely result in a stream of policy activity for Australia in the 
year ahead. Certain initiatives will be subject to consultation. Meanwhile, firms (particularly 
those with global footprints) should monitor progress, as these priorities move through the 
legislative process and be prepared to have a say on the industry consultation coming up in 
the months ahead. 

5. New Zealand Sustainable Finance Taxonomy Recommendations published (multi-sector); 
On 3 July, the New Zealand Centre for Sustainable Finance (CSF) published Key Design 
Recommendations for developing a Sustainable Finance Taxonomy (NZ Taxonomy). The 
recommendations were prepared by an independent technical advisory group (ITAG), 
comprised of climate, iwi/Māori, academia, data and sustainable finance experts to assist in 
the framing of the NZ Taxonomy. 

• Key details: The NZ Taxonomy recommendations are based on five core guiding principles: 
o Credibility: the NZ Taxonomy needs to be transparent in its governance structure and 

content; 
o Usability: to be easily understood by a spectrum of different end users and promote 

data and metrics that are easy to report against. 
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o Interoperability: as much as possible, it should align with international standards and 
best practices for the design of its structure, the components of the technical 
screening criteria (TSC) and do no significant harm. 

o Culture: establish and learn from cultures in which nature is not seen simply in 
monetary terms. Indigenous cultures and rights are a core principle underlying the 
entire NZ Taxonomy. Iwi and Māori leaders will be represented in all governance tiers, 
and indigenous views of nature will be integrated in the design of the TSC. 

o Prioritisation: regarding social objectives, the NZ Taxonomy should follow 
international convention by focusing initially on environmental objectives. Some 
taxonomies (e.g. Mexico) have sought to include social objectives, but they are 
considered at the entity level rather than at the activity level, which is not the current 
mandate or focus of the proposed NZ Taxonomy. Any expansion of the NZ 
Taxonomy to include social objectives could be further addressed in the next phase 
of its development process. 

• Next steps: The ITAG’s recommendations will be reviewed for the future phases of the NZ 
Taxonomy as it moves through the legislative process. 

  

 

 

Regulatory Outlook and Diary 

Forward Regulatory Calendar: Updated 04th August 2024 
August 31, 
2024 

South Korea Expiry of the FSS exemption from margin requirements for non-centrally 
cleared equity options. 

September 
1, 2024 

US 

 

 

Australia 

 

Canada 

 

 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2024 exceeding USD 8 
billion). 

Australia: Initial margin requirements apply to Phase 6 APRA covered 
entities with an average (month-end) aggregate notional from March, 
April, and May 2024 amount exceeding AUD 12 billion. 

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with average (month-end) aggregate 
average notional amount from March, April, and May 2024 exceeding 
CAD 12 billion. 

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an average (month-end) aggregate notional 
amount from March, April, and May 2024 exceeding HKD 60 billion. 
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Hong Kong 

 

Korea 

 

Singapore 

 

Japan 

 

Brazil 

 

Saudi Arabia 

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than average (month-end) aggregate KRW 10 
trillion based on calculation from March, April, and May 2024. 

Singapore: Initial margin requirements apply to MAS covered entities with 
an average (month-end) aggregate notional amount from March, April, 
May 2024 exceeding SGD 13 billion. 

Japan: Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2024 exceeding JPY 1.1 trillion. 

Brazil: Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2024 exceeding BRL 25 billion. 

SA: Initial margin requirements apply to covered entities belong to a 
group whose average (month-end) aggregate notional amount of non-
centrally cleared derivatives from March, April, and May 2024 exceeds 
EUR 8 billion. 

September 1, 
2024 

South Africa Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2024 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

September 
28, 2024 

Canada Multilateral Instrument 93-101, Business Conduct Rules become 
effective. 

September 
29, 2024 

EU ESMA shall establish the register for the Designated Publishing Entities 
(DPE) under MIFIR 

September 
30, 2024 

UK Go-live of UK EMIR Refit reporting. 

September 
30, 2024 

UK Publication of 1-,3- and 6-month synthetic US dollar LIBOR settings will 
cease. 

Q4 2024/Q1 
2025 

EU Earliest expected start date for the Internal Model Approach (IM) 
reporting requirements under the CRR II market risk standard. 

Q4 2024 EU EMIR 3 is expected to enter into force in Q4. ESAs are mandated to 
submit draft RTS to the EC on: 

• The Active Account Requirement (6 months after entry of EMIR 3) 
• Clearing threshold methodology (12 months after entry of EMIR 3) 
• Bilateral initial margin model validation (12 months after entry of 

EMIR 3) 
• Margin Transparency (12 months after entry into force of EMIR 3) 
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• Post Trade Risk Reduction clearing exemption (12 months after 
entry into force of EMIR3) 

October 01, 
2024 

US Expiration of temporary CFTC relief regarding capital and financial 
reporting for certain non-US nonbank swap dealers (See CFTC Staff 
Letter No. 22-10 and CFTC Staff Letter No. 21-20) *relief would also 
expire upon the Commission’s issuance of comparability determinations 
for the jurisdictions in question. 

October 07, 
2024 

US Compliance date for CFTC block and cap amendments (See CFTC Staff 
Letter 24-06 (May 23, 2024)). 

October 21, 
2024 

Australia Go-live of ASIC Derivative Transaction Rules (Reporting) 2024 

October 21, 
2024 

Singapore Go-live of the updated MAS OTC derivatives trade reporting regime. 

November 
08, 2024 

India Go-live of India’s Initial Margin requirements. 

December 
2024 

South Korea Expected go-live of UTI reporting (Phase 1) 

December 
30, 2024 

Japan Publication of all Euroyen TIBOR settings will cease after publication on 
December 30, 2024. 

December 
31, 2024 

UK The FCA direction under the temporary transitional powers allowing UK 
firms to execute certain trades with EU clients on EU venues (even though 
there is no UK equivalence decision in respect of those venues) expires 
at the end of 2024. This is due to be replaced by a more permanent piece 
of legislation. 

December 
31, 2024 

US Expiration of relief under CFTC Letter No. 22-16 which extends no-action 
positions in response to Brexit for certain entity-level and transaction-
level requirements, allowing reliance on EU Comparability Determinations 
until the earlier of (i) the effective date of any comparability determination 
issued for the UK to the extent such determination encompasses the 
subject matter of the EU Comparability Determinations; or (ii) December 
31, 2024. 

December 
31, 2024 

Mexico 

 

Deadline for banks, broker dealers and investment funds with average 
(month-end) aggregate notional amount from March, April, and May 2022 
of UDI 20 billion to comply with the margin requirements for uncleared 
derivatives under Banco de México’s Circular 2/2023. 

January 1, 
2025 

EU Expected implementation for most of the CRR III requirements – with the 
exception of  market risk now expected to take place on 1 January 2026.. 

January 1, 
2025 

Singapore With regards to the final Basel III reforms in Singapore, compliance with 
capital adequacy and disclosure requirements for revised market risk and 
CVA standards will come into effect from 1 January 2025. The output 
floor transitional arrangement of 55% will commence from 1 January 
2025. 

https://www.cftc.gov/csl/24-06/download
https://www.cftc.gov/csl/24-06/download
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January 1, 
2025 

Hong Kong Expected implementation date for the minimum regulatory requirement 
for Basel III revised market risk and CVA risk. 

January 1, 
2025 

Taiwan Implementation date for all Basel III standards 

January 1, 
2025 

US 

 

 

EU 

 

Switzerland 

 

UK 

Under US Prudential Regulations only, initial margin requirements apply 
to covered swap entities with material swaps exposure (average (daily) 
aggregate notional amount from June, July, and August 2024 exceeding 
USD 8 billion). 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeding EUR 8 billion. 

Initial margin requirements apply to counterparties whose average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeds CHF 8 billion. 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2024 
exceeding EUR 8 billion. 

March 1, 
2025 

Australia 
US 
EU 

Canada 
Hong Kong 

Korea 
Switzerland 
Singapore 

Japan 
Brazil 

South Africa 
UK 

Mexico 
Saudi Arabia 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either 
September 1, 2025, or January 1, 2026 (EU/UK/CHF).  

In the US, this calculation period only applies under CFTC regulations. In 
Mexico, the corresponding compliance date is December 31, 2026.  

Brazil is daily and all others are month-end for March, April, and May 
average aggregate notional amount. 

March 31, 
2025 

Japan Basel III: Expected implementation of revised credit risk, CVA, market risk 
(FRTB) for domestic banks not using IMM. 

April 07, 
2025 

Japan Proposed implementation date for UPI and Delta under the revised 
Guideline on the JFSA reporting rules. 

June 01, 
2025 

US Three-month calculation period begins under U.S. Prudential Regulations 
to determine whether the daily average aggregate notional amount of 
derivatives for an entity and its affiliates exceeds the USD 8 billion 
threshold for application or revocation of initial margin requirements as 
of January 1, 2026. 

June 18, 
2025 

UK End of the temporary exemption for pension scheme arrangements from 
clearing and margining under UK EMIR. 
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June 30, 
2025 

EU The temporary recognition of UK CCPs (LME, ICE and LCH) under the 
EMIR 2.2 framework expires. Unless further addressed, following this 
date, EU firms could not have access to the UK CCPs and would need to 
relocate their clearing activities to EU CCPs. Under EMIR 2.2, ESMA has 
also performed its tiering assessment, with LME becoming a Tier 1 CCP 
whereas ICE and LCH are considered Tier 2 CCPs. 

June 30, 
2025 

EU The temporary exemption from clearing and margin requirements for 
cross-border intragroup transactions under EMIR expires. 

Q3 2025 Hong Kong Expected go-live of the updated HKMA and SFC OTC derivatives trade 
reporting regime. 

July 1, 2025 US The Basel III endgame proposal has an effective date of July 1st, 2025, 
accompanied by a 3-year phase-in period for the new ERBA RWAs that 
starts at 80% of total RWA and phases in incrementally each year until 
July 1st, 2028. 

July 1, 2025 UK Expected implementation of the Basel 3.1 standards 

September 
01, 2025 

US 

 

 

Australia 

 

Canada 

 

 

Hong Kong 

 

Korea 

 

Singapore 

 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2025 exceeding USD 8 
billion).  

Australia: Initial margin requirements apply to Phase 6 APRA covered 
entities with an average (month-end) aggregate notional amount from 
March, April, and May 2025 exceeding AUD 12 billion.  

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with average (month-end) aggregate 
average notional amount from March, April, and May 2025 exceeding 
CAD 12 billion.  

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an average (month-end) aggregate notional 
amount from March, April, and May 2025 exceeding HKD 60 billion.  

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than average (month-end) aggregate 
notional amount of KRW 10 trillion based on calculation from March, 
April, and May 2025.  

Singapore: Initial margin requirements apply to MAS covered entities with 
an average (month-end) aggregate notional amount from March, April, 
and May 2025 exceeding SGD 13 billion.  
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Japan 

 

Brazil 

 

Saudi Arabia 

Japan: Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2025 exceeding JPY 1.1 trillion.  

Brazil Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2025 exceeding BRL 25 billion. 

Saudi Arabia: Initial margin requirements apply to covered entities belong 
to a group whose average (month-end) aggregate notional amount of 
non-centrally cleared derivatives from March, April, and May 2025 
exceeds EUR 8 billion. 

September 
01, 2025 

South Africa Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2025 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

September 
29, 2025 

EU Deadline for Member States to transpose the MiFID amendments 
published on March 8, 2024, into national law. 

September 
29, 2025 

EU ESMA shall submit draft regulatory technical standards to the European 
Commission with respect to the revised transaction reporting 
requirements under MiFIR. 

September 
29, 2025 

Hong Kong Proposed go-live of the updated HKMA and SFC OTC derivatives trade 
reporting regime. 

September 
30, 2025 

Mexico Deadline for development banks and corporates with average (month-
end) aggregate notional amount from March, April, and May 2022 of UDI 
20 billion to comply with the margin requirements for uncleared 
derivatives under Banco de México’s Circular 2/2023. 

Q4, 2025 South Korea Expected go-live of UPI and CDE reporting (Phase 2) 

November 
15, 2025 

EU The CRR 2 IMA reporting requirements for market risk will be applicable 
from November 15, 2025, in the EU. As things stand currently in the CRR 
3 political process, these IMA reporting requirements may become 
obsolete as we are still looking at a January 1, 2025, start date for the 
capitalization of market risk in the EU. However, IMA Reporting could still 
become live if the European Commission decides to enact the two-year 
delay mentioned under the CRR3 Article 461a FRTB delegated act. As this 
may still evolve in the CRR 3 negotiations, ISDA will keep monitoring 
developments in this area. 

December 
01, 2025 

US Expiry of extension of relief concerning swap reporting requirements of 
Part 45 and 46 of the CFTC’s regulations, applicable to certain non-US 
swap dealers (SD) and major swap participants (MSP) established in 
Australia, Canada, the European Union, Japan, Switzerland and the United 
Kingdom, that are not part of an affiliated group in which the ultimate 
parent entity is a US SD, US MSP, US bank, US financial holding company 
or US bank holding company. See CFTC Staff Letters No. 20-37 and No. 
22-14. 

https://www.cftc.gov/csl/20-37/download
https://www.cftc.gov/csl/22-14/download
https://www.cftc.gov/csl/22-14/download
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December 
31, 2025 

Mexico Annual compliance date for entities and investment funds to comply with 
the margin requirements for uncleared derivatives under Banco de 
México’s Circular 2/2023 if average (month-end) aggregate notional 
amount exceeds UDI 20 billion from March, April, and May 2024. 

January 01, 
2026 

Australia Basel III: Expected implementation of APRA FRTB and CVA risk (APS 116 
and APS 180) frameworks. 

January 01, 
2026 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 60% will commence from 1 January 2026. 

January 01, 
2026 

EU Expiry of the suspension of the BMR rules allowing EU supervised entities 
to continue to use non-EU benchmarks. 

January 01, 
2026 

EU Start date expected for the CRR 3 market risk framework in the EU 
following the recent announcement by EU Commissioner McGuinness to 
delay the market risk start date for a year. The announcement will be 
made official through the adoption of a specific delegated act. The 
adoption is planned for July 2024 (exact timing to be confirmed). 

January 01, 
2026 

Switzerland Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

January 01, 
2026 

US 

 

EU 

 

Switzerland 

 

UK 

Under US Prudential Regulations only, initial margin requirements apply 
to covered swap entities with material swaps exposure (average (daily) 
aggregate notional amount from June, July, and August 2025 exceeding 
USD 8 billion). 

Initial margin requirements apply to counterparties with an average 
(month 

Initial margin requirements apply to counterparties whose average 
(month-end) aggregate 

Initial margin requirements apply to counterparties with an average 
(month-end) aggregate notional amount from March, April, and May 2025 
exceeding GBP 8 billion. 

January  04, 
2026 

UK Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

January  04, 
2026 

EU Expiry of the two-year derogation from margin rules in respect of non-
centrally cleared over-the-counter derivatives, which are single-stock 
equity options or index options. 

January  04, 
2026 

UK Expiry of the derogation from margin rules in respect of non-centrally 
cleared over-the counter derivatives, which are single-stock equity 
options or index options 

March 1, 
2026 

US 

UK 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either  
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Australia 

Canada 

Hong Kong 

South Korea 

Singapore 

Japan 

Brazil 

Saudi Arabia 

Mexico 

September 1, 2026, or January 1, 2027 (EU/UK/CHF) or December 31, 
2027 (MX). In the US, this calculation period only applies under CFTC 
regulations. In Mexico, it is only relevant to development banks and 
corporates.  Brazil is daily and all others are month-end calculation for 
March, April, and May average aggregate notional amount.. 

June 01, 
2026 

EU Commodity dealers as defined under CCR, and which have been licensed 
as investment firms under MiFID 2/ MIFIR have to comply with real 
capital/large exposures/liquidity regime under Investment Firms 
Regulation (IFR) provisions on liquidity and IFR disclosure provisions. 

June 01, 
2026 

US Three-month calculation period begins under U.S. Prudential Regulations 
to determine whether the daily average aggregate notional amount of 
derivatives for an entity and its affiliates exceeds the USD 8 billion 
threshold for application or revocation of initial margin requirements as 
of January 1, 2027. 

September 1, 
2026 

US 

 

 

Australia 

 

Canada 

 

Hong Kong 

 

 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average (month-end) aggregate 
notional amount from March, April, and May 2026 exceeding USD 8 
billion). 

Initial margin requirements apply to Phase 6 APRA covered entities with 
an average (month- end) aggregate notional amount from March, April, 
and May 2026 exceeding AUD 12 billion. 

Under both OSFI and AMF guidelines, initial margin requirements apply 
to Phase 6 covered entities with average (month-end) aggregate average 
notional amount from March, April, and May 2026 exceeding CAD 12 
billion. 

Initial margin and risk mitigation requirements apply to HKMA AIs and 
SFC LCs with an average (month-end) aggregate notional amount from 
March, April, and May 2026 exceeding HKD 60 billion. 
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South Korea 

 

Singapore 

 

Japan 

 

Brazil 

 

 

Saudi Arabia 

 

South Africa 

Initial margin requirements apply to financial institutions with derivatives 
exceeding more than average (month-end) aggregate notional amount of 
KRW 10 trillion based on calculation from March, April, and May 2026. 

Initial margin requirements apply to MAS covered entities with an average 
(month-end) aggregate notional amount from March, April, and May 2026 
exceeding SGD 13 billion 

Initial margin requirements apply to JFSA covered entities with an 
average (month-end) aggregate notional amount from March, April, and 
May 2026 exceeding JPY 1.1 trillion. 

Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average (daily) aggregate notional amount from March, April, and May 
2026 exceeding BRL 25 billion. 

Initial margin requirements apply to a provider with average (month-end) 
aggregate notional amount from March, April, and May 2026 exceeding 
ZAR 8 trillion. (per amended rule pending finalization). 

Initial margin requirements apply to covered entities belong to a group 
whose average (month end) aggregate notional amount of non-centrally 
cleared derivatives from March, April, and May 2026 exceeds EUR 8 
billion. 

December 
31, 2026 

UK Expiry of the temporary Intragroup Exemption Regime (TIGER) from 
clearing and margin requirements 

January 1, 
2027 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 65% will commence from 1 January 2027. 

August 12, 
2027 

EU CCP R&R (Article 96): The Commission shall review this Regulation and 
its implementation and shall assess the effectiveness of the governance 
arrangements for the recovery and resolution of CCPs in the Union and 
submit a report thereon to the European Parliament and to the Council, 
accompanied where appropriate by proposals for revision of this 
Regulation. 

January 1, 
2028 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 70% will commence from 1 January 2028. 

January 1, 
2029 

Singapore With regards to the final Basel III reforms in Singapore, the output floor 
transitional arrangement of 72.5% will commence from 1 January 2029. 

 

Open Consultations - EVIA Responding 

• IOSCO consults on market outages; Non-equities aspects ongoing following equities report 
publication. 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD751.pdf
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• IOSCO Examines Evolution of Exchanges; Proposes Additional "Good Practices’; 04 April 2024 // 03 
July 2024 

• HMT; Building a Smarter Financial Services Regulatory Framework for the UK: The next phase; 
(informal – discussion on transaction reporting) 

• ESMA; Consultation on the amendments to certain technical standards for commodity derivatives; 
23 Aug 2024 

• ESMA; MiFIR Review Consultation Package (Consolidated Tape Providers and Data Reporting 
Service Providers); 28 Aug 2024 

• ESMA; Consultation on MiFIR Review Package; 28 Aug 2024 

• EBA; Data collection for CfA on IFR-IFD - Templates for IFs; The consultation runs until 3 September 
2024.  

• EBA; Discussion Paper on Call for Advice on the investment firms prudential framework; The 
consultation runs until 3 September 2024. To assess the impact of the possible changes discussed 
in the paper, the EBA also launched a data collection exercise on a voluntary basis. 

Other Relevant Open Consultations 

• Critical Third Parties – HM Treasury’s Approach to Designation; approach to designating critical third 
parties to the UK financial services sector. (informal – discussion on Indicative process for 
designation) 

• FCA; CP24/9: Financial Crime Guide updates; on proposed changes to Financial Crime Guide.  
Closes 27 June 2024 

• ESMA; Consultation on the Technical Standards specifying certain requirements of MiCA (3rd 
package); Closes 25 June 2024 

• EBA Consultation paper on draft RTS on operational risk loss; consultation runs until 6 September 
2024. 

Recently closed 

• ESMA; Consultation on European Green Bond Regulation; Closes 14 June 2024 

• FCA & BOE; CP24/5 Digital Securities Sandbox joint Bank of England and FCA consultation paper; 
Closes 29 May 2024 

• HMT Consultation on the introduction of a UK carbon border adjustment mechanism 
 

ESMA updated overview of planned consultation papers 2024; On 26 June, ESMA updated its overview of 
planned consultation papers. The table provides an overview of its planned consultations for 2024. 

• These relate to topics including: MiCAR, the MiFID/MiFIR review, UCITS, DORA, EMIR and 
AIFMD. Notable changes since the version published in January include a delay from Q1 to 
Q3 for the consultation on guidelines on the due diligence requirements under the 
Securitisation Regulation and a delay from Q1 to Q4 for the consultation on guidelines on 
internal controls for ESMA supervised entities.  

• Other consultations anticipated in H2 include  
o (i) technical standards and guidelines on liquidity management tools under AIFMD 

and UCITS Directive;  
o (ii) guidelines on classification of crypto-assets under MiCAR;  
o (iii) RTS on order execution policy under MiFID II/MiFIR;  
o (iv) technical standards under the CSDR; and (v) on the active account requirement 

under EMIR. 
• Overview→ 

Topic ESMA 2024 Schedule: Title of consultation paper  Planned 
publication 
of CP 

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD763.pdf
https://assets.publishing.service.gov.uk/media/65fab2cbaa9b76001dfbdb63/Building_a_Smarter_Financial_Services_Regulatory_Framework_Next_phase__1_.pdf
https://www.esma.europa.eu/press-news/consultations/consultation-amendments-certain-technical-standards-commodity-derivatives
https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-consolidated-tape-providers-and-data
https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-consolidated-tape-providers-and-data
https://www.esma.europa.eu/press-news/consultations/consultation-mifir-review-package
https://www.eba.europa.eu/sites/default/files/2024-06/d988a5e5-5631-4b61-ba7c-b923c00ee54a/2024_eba_data_collection_for_cfa_on_ifr-ifd_-_templates_for_ifs_v1.0.xlsx
https://www.eba.europa.eu/sites/default/files/2024-06/83b9ea27-1357-44ba-9aab-cb9a573f4446/Discussion%20paper%20on%20CfA%20on%20IFD-R.pdf
https://assets.publishing.service.gov.uk/media/65fbf692703c42001a58f10d/HM_Treasury_Approach_to_Designating_Critical_Third_Parties_2024.pdf
https://www.fca.org.uk/publications/consultation-papers/cp24-9-financial-crime-guide-updates
https://www.esma.europa.eu/press-news/consultations/consultation-technical-standards-specifying-certain-requirements-mica-3rd
https://www.esma.europa.eu/press-news/consultations/consultation-technical-standards-specifying-certain-requirements-mica-3rd
https://www.eba.europa.eu/sites/default/files/2024-06/4bd7c79f-9c45-4c9c-91bb-aff4c0895930/CP%20on%20OpRisk%20mandates%20in%20the%20loss%20group.pdf
https://www.esma.europa.eu/press-news/consultations/consultation-european-green-bond-regulation
https://www.bankofengland.co.uk/paper/2024/cp/digital-securities-sandbox-joint-bank-of-england-and-fca-consultation-paper
https://www.gov.uk/government/consultations/consultation-on-the-introduction-of-a-uk-carbon-border-adjustment-mechanism
https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://comms.aoshearman.com/e/fnukxcn3chtc3q/34a4bd03-05ae-427a-8b22-9c43ef4e9297
https://www.esma.europa.eu/document/overview-planned-consultation-papers-2024
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DORA Feasibility study Q3 2024 

Markets and 
Infrastructures 

Guidelines on the due diligence requirements under the 
Securitisation Regulation 

Q3 2024 

MiCA Joint EBA/EIOPA/ESMA Guidelines on classification of 
crypto-assets 

Q3 2024  

MiCA Guidelines on NCA supervisory practices to detect and 
prevent abuses 

Q3 - Q4 2024  

MiFIR MiFIR review - equity transparency (RTS 1) Q3 2024 

MiFIR MiFIR review – CP 3 (Equity transparency, circuit breakers, 
DVC, SI notification, post trade transparency flags RTS 2 
bonds) 

Q3 2024 

MiFID MiFID II/MiFIR review – RTS on order execution policy (best 
execution) 

Q3 2024 

 Supervision  Supervisory Expectations for the Management Body Q3 2024 

 Supervision  Guidelines on periodic information and notification of 
material changes to be submitted to ESMA by supervised 
entities.  

CRAs, Trade Repositories, Data Reporting Service Providers, 
Securitisation Repositories and Benchmark Administrators 

Q3 2024 

CSDR RTS and ITS on review and evaluation – Information to be 
provided and the standards, forms, templates and 
procedures for the provision of such information 

Q3 2024 

CSDR RTS on information to be notified to ESMA by TC-CSDs 
providing notary and central maintenance services on EU 
financial instruments and on providing settlement services 
on EU financial instruments 

Q3 2024 

CSDR Technical advice to the European Commission on the scope 
of the settlement discipline 

Q3 2024 

CSDR RTS on settlement discipline Q4 2024 

CSDR RTS on measures to prevent settlement fails in order to 
increase settlement efficiency 

Q4 2024 

CSDR RTS on deferred net settlement Q4 2024 

EMIR Active Account Requirements Q4 2024 

EMIR List of documents and criteria for initial authorisation and 
extension of activities 

Q4 2024 

EMIR List of documents and criteria for significant changes to 
CCP risks models 

Q4 2024 

MiFIR MiFIR review - non-equity transparency (derivatives), 
transaction reporting, order book (CP4) 

Q4 2024  

MiFIR/ 
Supervision  

Revision of RTS 13 on DRSP authorisation for the purpose 
of CTP authorisation  

Q4 2024 
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MiFIR/ 
Supervision 

Guidelines on internal controls for ESMA supervised entities 
(CRAs, Trade Repositories, Data Reporting Service 
Providers, Securitisation Repositories and Benchmark 
Administrators) 

Q4 2024 

EMIR RTS on the clearing thresholds Q4 2024-Q1 
2025 

MiFIR/  

Listing Act 

Advice to the Commission regarding the amendments to the 
Market Abuse Regulation and MiFID II 

Q4 2024-Q1 
2025 

EMIR CCP requirements 

Exact timing is still to be confirmed. 

Q1 2025-Q2 
2025 

• Expected key dates for H2 2024 

H1 2024  Policy paper and proposals for further reform on aligning ringfencing and 
resolution regimes are expected – see our blog  

FCA and PRA consultation on SM&CR expected (April – June 2024) – as 
confirmed in the latest Regulatory Initiatives Grid  

FCA expected to publish a consultation paper on UK PRIIPs Regulation and 
UCITS disclosure requirements – as confirmed in the latest Regulatory 
Initiatives Grid. 

H2 2024 FCA aiming to consult on rules to implement reformed prospectus regime 
(in summer 2024) – as confirmed in the latest Regulatory Initiatives Grid.  

FCA and PRA policy statements expected to follow up on consultation 
papers on diversity and inclusion in financial services.  

Policy statement expected following CP23/24 on personal investment 
firms. 

More detailed proposals expected to be published by HM Treasury (for 
consultation) on the reform of the Consumer Credit Act 1974 – as 
confirmed in the latest Regulatory Initiatives Grid.  

Policy statement expected on the alignment between ring-fencing and 
resolution – as confirmed in the latest Regulatory Initiatives Grid  

FCA and PRA expected to consult on further changes to securitisation rules 
(Q4 2024/Q1 2025) – as confirmed in the latest Regulatory Initiatives Grid  

 
Deadline for responses to: 

Quarterly UK financial services horizon scanner; Horizon scanning: Ten regulatory topics to 
look out for in 2024.  

Summer 2024 Expected implementation date for PRA supervisory statement and FCA 
guidance on prudential assessment of acquisition and increases in control, 
following PRA CP25/23 and CP23/23.  

No key dates to highlight for this month so far. 

September 
 

https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/eu/hm-treasury-and-pra-issue-consultations-on-ring-fencing/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-and-pra-consult-on-measures-to-boost-diversity-and-inclusion-in-the-financial-sector/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/eu/fca-consults-on-capital-deduction-for-redress-personal-investment-firms/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.nortonrosefulbright.com/en/knowledge/publications/d7853e07/quarterly-uk-financial-services-horizon-scanner
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.nortonrosefulbright.com/en/knowledge/publications/caa1e019/ten-regulatory-topics-to-look-out-for-in-2024
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
https://www.regulationtomorrow.com/eu/pra-and-fca-issue-consultations-on-prudential-assessment-of-acquisitions-and-increases-in-control/
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30 September 
2024  

New FCA and BoE rules on reporting requirements under UK EMIR come 
into force.  

End 
September 
2024 

LIBOR transition – the synthetic 1-, 3- and 6-month US dollar LIBOR are 
intended to cease – as confirmed in the latest Regulatory Initiatives Grid 
and see also our blog. 

October 
 

October 2024  The final group of payment services providers will need to implement a 
system to provide the Confirmation of Payee service – as confirmed in the 
latest Regulatory Initiatives Grid.  

01-Oct-24 The PRA’s new Recovery Plans Chapter 7 comes into force. Firms are also 
expected to meet the expectations in SS2/24 by the same date.  

07-Oct-24 The PSR’s rules on mandatory reimbursement for APP fraud takes effect 
and the Payment Services (Amendment) Regulations 2024 come into force.  

November 
 

25 November 
2024  

Changes to the UK SFTR Validation Rules and XML schemas start to apply.  

December 
 

2 December 
2024  

Naming and marketing rules under the FCA’s SDRs start to apply  

 

FMSB Publications 

i. Statement of Good Practice for the application of a model risk management framework to electronic 
trading algorithms; Statement of Good Practice Published on: 22 April 2024. Date of Initial Release: 18 
July 2023, Dates of Comment Period: 18 July 2023 to 22 September 2023 

ii. Standard for Client Onboarding: Documentation and Processes; Transparency Draft Published on: 28 
February 2024. Date of Initial Release: 28 February 2024, Dates of Comment Period: 3 May 2024 

iii. Standard for Client Onboarding: Documentation and Processes – Annexes; Transparency 
Draft Published on: 28 February 2024. Date of Initial Release: 28 February 2024, Dates of Comment 
Period: 3 May 2024 

iv. Compendium : Precious Metals Market Evolution; Spotlight Review Published on: 12 September 2023 
v. Conduct & Culture MI; Spotlight Review Published on: 24 July 2023 
vi. Data and Transparency in Precious Metals Markets; Spotlight Review Published on: 5 July 2023 
vii. The 3 Lines Model: A lens on risk management frameworks; Spotlight Review Published on: 8 June 

2023 
viii. FMSB Annual Report 2022; Annual Report Published on: 3 April 2023 
ix. Voluntary Carbon Markets: An Overview; Spotlight Review Published on: 29 September 2022 
x. ESG Ratings; Spotlight Review Published on: 20 July 2022 
xi. FMSB Annual Report 2021; Annual Report Published on: 30 June 2022 
xii. Statement of Good Practice Trading Platform Disclosures; Statement of Good Practice Published 

on: 28 June 2022. Date of Initial Release: 17 December 2021, Dates of Comment Period: 17 December 
2021 to 25 February 2022 

xiii. Precious Metals Market Post-Trade; Spotlight Review Published on: 17 June 2022 
xiv. Behaviour-pattern Conduct Analysis (BCA); Spotlight Review Published on: 30 May 2022 

https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/eu/boe-and-fca-publish-joint-policy-statement-on-changes-to-reporting-requirements-procedures-for-data-quality-and-registration-of-trade-repositories-under-uk-emr-feedback-on-cp21-31-and-final-rules-an/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/uncategorized/latest-edition-of-the-regulatory-initiatives-grid-published/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/boe-publishes-ps5-24-on-solvent-exit-planning-for-non-systemic-banks-and-building-societies/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
https://www.regulationtomorrow.com/eu/hm-treasury-publishes-draft-si-the-payment-services-amendment-regulations-2024/
https://www.regulationtomorrow.com/eu/fca-updates-webpage-on-uk-sftr-news-2/
https://fmsb.com/our-publications/
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/04/Model-Risk-Electronic-Trading-Algorithm_FINAL-05.04.pdf
https://fmsb.com/wp-content/uploads/2024/02/20240221_Standard-for-COB-Document-List.pdf
https://fmsb.com/wp-content/uploads/2024/02/240221_Standard-for-COB-Document-List-Annex.pdf
https://fmsb.com/wp-content/uploads/2023/09/Precious-Metals-Compendium-Final.pdf
https://fmsb.com/wp-content/uploads/2023/07/FMSB-Conduct-and-Culture-MI-Report-July-24-2023.pdf
https://fmsb.com/wp-content/uploads/2023/07/PM-Data-and-Transparency_FMSB-Spotlight-Review-12072023.pdf
https://fmsb.com/wp-content/uploads/2023/06/FMSB-Spotlight-Review-3-Lines-Model-and-Risk-Register.pdf
https://fmsb.com/wp-content/uploads/2023/04/Annual-Report-FMSB.pdf
https://fmsb.com/wp-content/uploads/2022/09/Spotlight_Review_FINAL2.pdf
https://fmsb.com/wp-content/uploads/2022/07/ESG-Ratings_FMSB_Spotlight_FINAL_v2.pdf
https://fmsb.com/wp-content/uploads/2022/06/00_FMSB_Annual_Report_2021.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB_SGP_Draft_Trading_Platforms2_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/06/FMSB-Spotlight-Review-June-2022.pdf
https://fmsb.com/wp-content/uploads/2022/05/22974_BCA_Report_2022_Interactive.pdf


 

 

 

 

52 

 

xv. Standard for the Conduct of Participants in LBMA Precious Metal Auctions; Standard Published on: 1 
March 2022. Date of Initial Release: 12 Oct 2021, Dates of Comment Period: 12 Oct 2021 to 3 Dec 
2021 

xvi. Standard for the sharing of investor allocation information in the fixed income primary markets; 
Standard Published on: 15 February 2022. Date of Initial Release: 15 Dec 2020, Dates of Comment 
Period: 15 Dec 2020 to 16 Mar 2021 

xvii. Precious Metals Market Structure; Spotlight Review Published on: 18 November 2021 
xviii. Hybrid working in FICC markets – Future risk management frameworks ; Spotlight Review Published 

on: 30 September 2021 
xix. Standard on use of Term SONIA reference rates; Standard Published on: 28 July 2021. Date of Initial 

Release: 24 Mar 2021, Dates of Comment Period: 24 Mar 2021 to 28 May 2021 
xx. FMSB Annual Report 2020; Annual Report Published on: 2 June 2021 
xxi. Standard for the execution of Large Trades in FICC markets; Standard Published on: 6 May 

2021. Date of Initial Release: 15 December 2020, Dates of Comment Period: 15 December 2020 to 16 
March 2021 

xxii. LIBOR transition: Case studies for navigating conduct risks in back book transition; Spotlight 
Review Published on: 20 April 2021 

xxiii. Measuring execution quality in FICC markets;Spotlight Review Published on: 7 September 2020 
xxiv. Monitoring FICC markets and the impact of machine learning; Spotlight Review Published on: 3 

August 2020 
xxv. Examining remote working risks in FICC markets; Spotlight Review Published on: 27 July 2020 
xxvi. Examining remote working risks in FICC markets – Risk register; Spotlight Review Published on: 27 

July 2020 
xxvii. Statement of Good Practice for Participation in Sovereign and Supranational Auctions in Fixed 

Income Markets; Statement of Good Practice Published on: 14 July 2020. Date of Initial Release: 02 
December 2019, Dates of Comment Period: 02 December 2019 to 27 January 2020 

xxviii. LIBOR transition: Case studies for navigating conduct risks; Spotlight Review Published on: 11 June 
2020 

xxix. The critical role of data management in the financial system; Spotlight Review Published on: 11 May 
2020 

xxx. Emerging themes and challenges in algorithmic trading and machine learning; Spotlight 
Review Published on: 23 April 2020 

xxxi. FMSB Annual Report 2019; Annual Report Published on: 25 February 2020 
xxxii. Conflicts of Interest Statement of Good Practice; Statement of Good Practice Published on: 14 

October 2019. Date of Initial Release: 20 June 2019, Dates of Comment Period: 20 June 2019 to 06 
September 2019 

xxxiii. Information & Confidentiality for the Fixed Income and Commodities markets Statement of Good 
Practice; Statement of Good Practice Published on: 3 October 2019. Date of Initial Release: 01 June 
2018, Dates of Comment Period: 01 June 2018 to 31 August 2018 

xxxiv. Conduct Risk in Market Transactions Statement of Good Practice for FICC Market participants; 
Statement of Good Practice Published on: 28 March 2019. Date of Initial Release: 27 July 2018, Dates 
of Comment Period: 27 July 2018 to 26 October 2018 

xxxv. FMSB Annual Report 2018; Annual Report Published on: 18 March 2019 
xxxvi. Secondary Market Trading Error Compensation Standard; Standard Published on: 28 January 

2019. Date of Initial Release: 20 March 2018, Dates of Comment Period: 20 March 2018 to 20 June 
2018 

xxxvii. Suspicious Transaction and Order Reporting Statement of Good Practice for FICC Market 
Participants; Statement of Good Practice Published on: 15 January 2019. Date of Initial Release: 04 
May 2018, Dates of Comment Period: 04 May 2018 to 3 August 2018 

xxxviii. Database – Market Abuse and Manipulation; Spotlight Review Published on: 27 July 2018 
xxxix. Risk Management Transactions for New Issuance standard for the Fixed Income markets; 

Standard Published on: 3 July 2018. Date of Initial Release: 25 October 2017, Dates of Comment 
Period: 25 October 2017 to 20 December 2017 

https://fmsb.com/wp-content/uploads/2022/02/Standard-for-the-Conduct-of-Participants-in-LBMA-Precious-Metal-Auctions_FINAL.pdf
https://fmsb.com/wp-content/uploads/2022/02/Sharing-of-Investor-Allocation-Information-21.01.22-CLEAN-FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/11/Metals-Market-Structure_161121_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/09/Spotlight-Review-%E2%80%98Hybrid-working-in-FICC-markets-%E2%80%93-Future-risk-management-frameworks-.pdf
https://fmsb.com/wp-content/uploads/2021/07/Standard-on-use-of-Term-SONIA-reference-rates_FINAL.pdf
https://fmsb.com/wp-content/uploads/2021/06/FINAL_FMSB_AR20_web_020621.pdf
https://fmsb.com/wp-content/uploads/2021/05/FMSB_Large_Trades_Standard_-FINAL-05.05.21.pdf
https://fmsb.com/wp-content/uploads/2021/04/LIBOR-transition-Case-studies-for-navigating-conduct-risks-in-back-book-transition.pdf
https://fmsb.com/wp-content/uploads/2020/09/measuring-execution-quality-in-FICC-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/monitoring-ficc-markets-and-the-impact-of-machine-learning.pdf
https://fmsb.com/wp-content/uploads/2020/07/examining-remote-working-risks-in-ficc-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/risk-register-examining-remote-working-risks-in-ficc-markets.xlsx
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/07/statement-of-good-practice-for-participation-in-sovereign-and-supranational-auctions-in-fixed-income-markets.pdf
https://fmsb.com/wp-content/uploads/2020/06/libor-transition-case-studies-for-navigating-conduct-risks.pdf
https://fmsb.com/wp-content/uploads/2020/05/The-critical-role-of-data-management-in-the-financial-system.pdf
https://fmsb.com/wp-content/uploads/2020/04/FMSB-Spotlight-Review-%E2%80%98Emerging-themes-and-challenges-in-algorithmic-trading-and-machine-learning%E2%80%99.pdf
https://fmsb.com/wp-content/uploads/2020/02/FMSB-Annual-Report-2019_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Conflicts-of-Interest-SoGP_Final.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/10/Information-Confidentiality-SGP_V6.4-FINAL.pdf
https://fmsb.com/wp-content/uploads/2019/03/Statement-of-Good-Practice-Conduct-Risk-in-Market-Transactions_V15.pdf
https://fmsb.com/wp-content/uploads/2019/04/FMSB_2018-Annual-Report_Final_2.pdf
https://fmsb.com/wp-content/uploads/2019/01/Secondary-Market-Trading-Error-Compensation-Standard.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://fmsb.com/wp-content/uploads/2019/01/Suspicious-Transaction-and-Order-Reporting-Statement-of-Good-Practice-for-FICC-Market-Participants.pdf
https://bca.fmsb.com/
https://fmsb.com/wp-content/uploads/2019/03/Risk-Management-Transactions-for-New-Issuance-standard-Final-3-July-2018_v5.pdf
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xl. FMSB Annual Report 2017; Annual Report Published on: 20 September 2017 
xli. Monitoring of written electronic communications Statement of Good Practice for FICC Market 

Participants; Statement of Good Practice Published on: 15 September 2017 
xlii. Front Office Supervision Statement of Good Practice for FICC Market Participants; Statement of 

Good Practice Published on: 15 September 2017 
xliii. New Issue Process standard for the Fixed Income markets; Standard Published on: 2 May 2017. Date 

of Initial Release: 18 November 2016, Dates of Comment Period: 18 November 2016 to 17 January 
2017 

xliv. Statement of Good Practice for FICC Market Participants: Conduct Training; Statement of Good 
Practice Published on: 8 December 2016 

xlv. Statement of Good Practice for Surveillance in Foreign Exchange Markets; Statement of Good 
Practice Published on: 8 December 2016 

xlvi. Binary Options standard for the Commodities markets; Standard Published on: 21 November 
2016. Date of Initial Release: 22 July 2016, Dates of Comment Period: 22 July 2016 to 14 October 
2016 

xlvii. Reference Price Transactions standard for the Fixed Income markets; Standard Published on: 21 
November 2016. Date of Initial Release: 30 June 2016, Dates of Comment Period: 30 June 2016 to 8 
September 2016 

 

Benchmarks, RFRs & LiBOR Transition  

 

 

 

Capital Markets and Market Structure 

https://fmsb.com/wp-content/uploads/2017/09/FMSB_Annual_Report_Final_v2.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Monitoring-of-written-E-comms-Final.pdf
https://fmsb.com/wp-content/uploads/2017/09/FMSB-SGP-Front-Office-Supervision-Final.pdf
https://fmsb.com/wp-content/uploads/2017/04/FMSB_NewIssuesProcess_FIMarkets_2-May-FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP-Conduct-Training_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/01/16-12-08-SoGP_Surveillance-in-FX-Markets_FINAL.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-002-FMSB-Std_BinaryOptions_CommoditiesMarkets_Final-Updated.pdf
https://fmsb.com/wp-content/uploads/2017/05/2016-001-FMSB-Std_ReferencePriceTransactions_FIMarkets_Final-Updated.pdf
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UK MIFID/R AND WHOLESALE MARKETS REVIEW 

 

 

Consultation; MiFIR Review - Consultation Package 3 | technical advice (Section 3), RTS 1 (Section 
4), the RTS on input/output data for shares and ETFs CTP (Section 8) and the flags under RTS 2: 

https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-
technical-advice-section-3-rts-1 

10/07/2024 
ESMA74-2134169708-
7011 

MiFIR Review - Consultation Package 3 (equity 
transparency, volume cap, circuit breakers, SI, 
the equity CTP, flags under RTS 2)  

 

10/07/2024 
ESMA74-2134169708-
7343 

Reply form to MiFIR Review - Consultation 
Package 3 (technical advice (Section 3), RTS 1 
(Section 4), the RTS on input/output data for 
shares and ETFs CTP (Section 8) and the flags 
under RTS 2) 

 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf
https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-technical-advice-section-3-rts-1
https://www.esma.europa.eu/press-news/consultations/mifir-review-consultation-package-3-technical-advice-section-3-rts-1
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/mifir-review-consultation-package-3-equity-transparency-volume-cap-circuit-breakers-si
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.esma.europa.eu/document/reply-form-mifir-review-consultation-package-3-technical-advice-section-3-rts-1-section-4
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/09/implementation-of-the-uk-wholesale-markets-review.pdf
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MIFID3I; The EU’S Latest Adaptations; The EU has finalised the latest changes to its financial 
markets legislation arising out of the MiFID II Review. Many of these changes respond to the 
outcomes of the U.K.’s post-Brexit Smarter Regulatory Framework. 

• While harmonisation has occurred in many areas, the MiFID II regime has proven unwieldy 
and overly rigid, with unprecedented levels of prescription. Some estimate that, including 
secondary legislation, there are over two million legal provisions.  

• The U.K. “on-shored” MiFID II in whole into U.K. laws upon Brexit, with only minor 
amendments. Extensive changes are now being made across a number of areas, to remove 
unnecessary “red tape” and tailor the regime for the U.K. market. This follows HM Treasury’s 
Wholesale Markets Review. The EU and U.K. changes and approach often target the same 
areas and shortcomings in MiFID II. There is notable alignment in some areas, but in others, 
the reforms will differ in various respects.  

• For example, the U.K. continues to expressly allow the provision of direct electronic access 
by third-country firms to U.K. trading venues, which is in stark contrast to the EU’s closed-
market approach.  

• Areas where similar paths are being adopted by the EU and the U.K. include banning payment 
for order flow (PFOF), clarifying the regime for Systematic Internalisers and allowing 
investment firms to choose whether to apply separate or joint payments for research and 
execution services. This note sets out the latest developments in the EU MiFID II package, 
emphasising differences from the European Commission’s original proposals. We also refer 
to related U.K. adjustments, highlighting where the U.K. and EU are on similar or different 
tracks.  

• The table in the Annex to this note shows the main changes, indicating the degree of 
divergence or convergence between the EU and U.K. MiFID II packages. We refer to the 
finalised MiFID II Review legislation as the “amending Regulation”3 and the “amending 
Directive.” [Directive (EU) 2024/790 of the European Parliament and of the Council of 28 
February 2024 amending Directive 2014/65/EU on markets in financial instruments.] 

• The amending Regulation has applied directly across the EU since 28 March 2024, except 
for certain provisions that are to be supplemented further by Commission Delegated 
Regulations, which will, according to the European Commission’s (Commission) Notice3, only 
apply from the date that those Delegated Regulations take effect. Further clarification on 
timings has also been provided by the European Securities and Markets Authority in a Public 
Statement (ESMA’s Public Statement; “Transition for the application of the MiFID II/MiFIR 
review”, ESMA, 27 March 2024 (ESMA74-2134169708-7163). The amending Directive must be 
transposed into Member States’ national laws by 29 September 2025. ESMA is consulting 
on proposed new or changes to existing delegated regulated and technical standards 
covering a range of topics including consolidate tape providers, the commodity derivatives 
regime, transparency and transaction reporting requirements, Systematic Internalisers and 
organisational requirements for trading venues. 

• The EU is close to finalising further MiFID II amendments under the Listing Act package, 
which significantly relax the rules for investment firms on unbundling of research. That 

 
3 Commission Notice on the interpretation and implementation of the transitional provision laid down 

in Regulation (EU) 2024/791 of the European Parliament and of the Council amending Regulation 
(EU) No 600/2014 as regards enhancing data transparency, removing obstacles to the emergence 
of consolidated tapes, optimising the trading obligations, and prohibiting receiving payment for 
order flow (C/2024/2966), 2 May 2024. 
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legislation has been provisionally agreed, and the timing of its application will not be certain 
until it is published in the Official Journal of the European Union. We refer to that near-final 
amending Directive as the “Listing Act Directive.”  

Pre-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR 
imposed pre-trade transparency requirements for trading venues for non-equity instruments, 
requiring venues to make public current bid and offer prices, and the depth of trading interests at 
those prices, including actionable indication of interests.  

• The amending Regulation reduces the scope so that this pre-transparency obligation applies 
only to central limit order book and periodic auction trading systems, and no longer to voice 
trading and request-for-quote systems. The related waivers are also so limited in their scope.  

• The product scope of the EU obligation remains the same for bonds, structured finance 
products, and emission allowances. There is clarification that the obligation applies for 
package orders “composed of bonds, structured finance products, emission allowances or 
derivatives.”  

• For derivatives, there is clarification that the requirement applies to ETDs (as opposed to 
“derivatives traded on a trading venue”) and to certain interest rate swap (IRS) and credit 
default swap (CDS) OTC derivatives that are denominated in euro, Japanese yen, U.S. dollars, 
or pounds sterling and, in summary, that are subject to the clearing obligation in EMIR and 
centrally cleared. This excludes derivatives not suitable for clearing, such as intra-group 
transactions. There is also the exemption, described above, from the pre- and post-trade 
transparency obligations for OTC derivatives formed and established as a result of PTRR 
service.  

• The U.K. pre-trade transparency rules for non-equities are expected to change in 2024 in line 
with FCA proposals. Following the Wholesale Markets Review, FSMA 2023 grants powers to 
the FCA to make rules which will replace the current pre-trade and post-trade disclosure rules 
for bonds, structured finance products, emission allowances, and derivatives. The FCA’s 
rules must ensure efficient price formation and the fair evaluation of financial assets.  

• It is proposed that non-equities will be split into two categories. Category 1 will consist of 
bonds traded on a U.K. trading venue and certain OTC derivatives subject to the clearing 
obligation. Category 2 will be derivatives or structured finance products not in category 1, as 
well as emission allowances and emission allowance derivatives.  

• Pre-trade transparency would apply depending on the characteristics of the market model. 
The waivers regime will be simplified and would be available for large in scale orders, 
packages, and negotiated transactions.  

• The FCA is also proposing a transitional period for firms to implement the new rules, which 
will be one year from finalisation of the rules. The implementation of the new rules, which will 
be housed in a new part of the FCA’s Market Conduct Sourcebook, will be synched with 
changes to the U.K. MiFIR and related legislation.  

• The FCA expects to finalise the rules in 2024, and that they would apply in 2025 before the 
consolidated tape for bonds goes live, which is anticipated to occur in the second half of 
2025, following publication in December 2023 by the FCA of its final policy statement on a 
CT framework for bonds. 

Post-Trade Transparency Requirements For Trading Venues: Non-Equity Instruments; MiFIR 
provides that trading venues must make public the price, volume, and time of the transactions 
executed in non-equity instruments—bonds, structured finance products, emission allowances, and 

https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
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derivatives. Member States have a discretion to allow trading venues to defer such publication for 
large-in-scale transactions, for transactions in illiquid instruments, and for transactions below the 
size specific to instrument threshold.  

• There are very specific formulae for calculating these thresholds, which have had unintended 
consequences. The amending Regulation clarifies that the requirement applies to ETDs (as 
opposed to “traded on a trading venue”) and to certain IRS and CDS OTC derivatives that are 
denominated in euro, Japanese yen, U.S. dollars, or pounds sterling and, in summary, that 
are subject to the clearing obligation in EMIR and centrally cleared. Package transactions are 
also explicitly brought into scope. 

• The amending Regulation removes the Member State discretion for deferrals and provides 
for the deferral regime to be supplemented in regulatory technical standards (RTS). National 
competent authorities will have powers to defer sovereign debt transactions where the 
instrument is issued by a Member State; ESMA will have this power where the instrument is 
not issued by a Member State. ESMA’s Public Statement clarified that these provisions will 
not apply until the revised RTS applies. 

Removing Obstacles To The Emergence Of An Eu Consolidated Tape; MiFID II promoted the 
development of a “consolidated tape” for all transactions in equity and non-equity instruments. It 
envisaged a consolidated tape provider (CTP) to collect post-trade information published by trading 
venues and Approved Publication Arrangements (APAs), and to consolidate this into a continuous 
live data stream made available to the public. No consolidated tape has yet been set up in either the 
U.K. or the EU.  

• Under the EU amending Regulation, trading venues and APAs (collectively referred to as “data 
contributors”) are required, as close to real time as possible, to submit market data directly 
and exclusively to the entities appointed by ESMA as the CTP for each asset class. The asset 
classes are shares, exchange-traded funds, bonds, and derivatives. ESMA is responsible for 
authorising and overseeing CTPs. Small trading venues and SME Growth Markets are 
exempt from the requirement to submit data to a CTP but may opt into the regime (this 
exemption was not included in the Commission’s original proposals).  

• FSMA 2023 gave the FCA rule-making powers for Data Reporting Service Providers, enabling 
the U.K. to set a framework for the development of a consolidated tape. The FCA’s rules and 
guidance for a consolidated tape for bonds entered into force on 5 April 2024, the same date 
that the related legislation—the Data Reporting Services Regulations 2024 [SI 2024/107] — 
came into force. The Data Reporting Services Regulations 2017 were revoked on the same 
day. The tender process for the bond CTP will progress through 2024. The bond CTP is 
expected to go live in the second half of 2025. 

EU MiFID/MiFIR Review - divergence emergence? 

Key 

4. EU and U.K. have made substantively similar changes/there is otherwise no material 
divergence 

5. Some overlap between the EU and U.K. changes 
6. Clear divergence between the EU and the U.K. 

https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Finalizes-Framework-for-Consolidated-Tape-for-
https://finreg.aoshearman.com/UK-Data-Reporting-Services-Regulations-2024-Publi
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Systematic Internalisers - Quantitative Criteria; Systematic Internalisers are firms which regularly 
execute transactions against their own capital, rather than externally on trading venues. Under EU 
MiFID II, an investment firm is considered to be a Systematic Internaliser if it performs its activities 
on an organised, frequent, systematic, and substantial basis, or if it opts into the Systematic 
Internaliser regime.  

• The criteria for a “frequent, systematic, and substantial basis” are quantitative. As with the 
U.K.’s approach, the amending Directive will remove the quantitative criteria. This change will 
apply once the amending Directive has been transposed into national laws, which must occur 
by 29 September 2025. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Non-Equities; On the EU 
side, Systematic Internalisers will, under the amending Regulation, no longer be within the scope of 
the pre-trade transparency requirements for non-equity instruments. Firms will still be able to opt 
into the Systematic Internaliser regime. The Commission had not proposed these changes.  

• The U.K. FCA is proposing the same exclusion and final rules are expected this year. 

Systematic Internalisers - Pre-Trade Transparency Requirements For Equities; The amending 
Regulation provides for changes to the minimum quote size requirements for equity instruments. 
Currently, a Systematic Internaliser must make public all quotes in equity instruments if it deals in 
sizes up to the standard market size. 

• A Systematic Internaliser may decide at which sizes they quote, subject to having to quote 
at a minimum size of ten percent of the standard market size. The Commission had 
proposed a minimum size of twice the standard market size. Under the amending Regulation, 
the minimum quote size will be set out in RTS developed by ESMA, and these changes will 
only apply once those RTS apply.  
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• The U.K. is making similar changes, giving responsibility to the FCA to make the change. As 
originally proposed by the Commission, the amending Regulation allows Systematic 
Internalisers to match orders of any size at midpoint. This change took effect on 28 March 
2024. This change is similar to that implemented by the U.K. under FSMA 2023, effective 29 
August 2023. Amendments to the Systematic Internaliser reporting regime will be made by 
FCA rules. HM Treasury will be considering further whether conflicts of interest would be 
manageable if a Systematic Internaliser and an OTF are operated within the same legal entity. 

Replacing The Double Volume Cap; The double volume cap (DVC) limits the amount of shares a 
market participant can trade using a pre-trade transparency waiver, thus restricting the extent of 
dark trading that can occur for each financial instrument.  

• There are two main waivers: the reference price waiver and the negotiated trade waiver. The 
cap consists of two elements: a venue specific cap and an EU-wide limit. The DVC will be 
replaced by a single EU-wide volume cap set at seven percent of trades that are executed 
under the reference price waiver only.  

• The Commission had proposed that both waivers would be restricted by the new cap. The 
provisions in the amending Regulation take effect from 29 September 2025. ESMA has 
confirmed it will continue publishing the DVC results until the single volume cap takes effect. 

• Effective 29 August 2023, the DVC was removed from U.K. MiFIR by FSMA 2023. Instead, the 
FCA is tasked with monitoring trading and has new powers to direct that transparency 
waivers should be suspended if the ongoing use of the waiver would impact market integrity. 

• The Financial Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 
2023/779). Various industry associations supported the removal of the U.K. DVC; for 
example, AFME states: “AFME does not believe that enforcing increased lit trading necessarily 
improves price formation and, conversely, may impact the ability for firms to provide best 
execution for their clients. For these reasons, AFME has consistently called for the removal of 
the DVC, which has resulted in no beneficial outcomes for end-investors and has resulted in 
unhelpful complexity in equity market structure.”  

• AFME, “consultation response: HM Treasury Wholesale Markets Review Consultation”, 1 
September 2021. 

Clarifying The Share Trading Obligation; EU MiFIR requires EU investment firms to ensure that the 
trades they undertake in shares admitted to trading on a regulated market or traded on a trading 
venue take place on an EU-regulated market, MTF, Systematic Internaliser, or equivalent third-
country trading venue. As originally proposed by the Commission, the amending Regulation will 
enshrine into law ESMA’s post-Brexit interpretation [ESMA, “Brexit: Impact of the end of the transition 
period on 31 December 2020 on the trading obligation for shares (Article 23 of MiFIR)”, (ESMA70-
155-7782), 26 October 2020] that the share trading obligation (STO) only applies to shares that have 
an EEA ISIN and which are traded on a trading venue.  

• ESMA is to maintain a list of such shares. The STO exemption for trades in shares which are 
non-systematic, ad hoc, or irregular and infrequent is removed because it had caused 
uncertainty as to when it applied. There is a new exemption for shares traded on a third-
country venue in the local currency or in a non-EEA currency. One of the pre-existing 
exemptions is carried through, so the STO still does not apply to shares traded between 
eligible counterparties, between professional counterparties, or between eligible and 
professional counterparties and that do not contribute to the price discovery process.  

https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
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• Effective 29 August 2023, the STO was deleted entirely from U.K. MiFIR by FSMA 2023. The 
Financial Services and Markets Act 2023 (Commencement No. 1) Regulations 2023 (S.I. 
2023/779). 

Prohibiting Payment For Order Flow; PFOF describes the situation where an investment firm 
sources liquidity and then receives commission both from its client (that originates the order) and 
from a non-client (for execution of the order). This can result in bad execution outcomes for clients 
because of the potential for mis-incentives and conflicts of interest. PFOF was previously allowed 
under some EU Member State interpretations of the inducements rules in the MiFID II Directive, 
subject to disclosure, although some countries did not allow it. Under the amending Regulation, 
PFOF is expressly banned.  

• However, the final provisions have been narrowed since the initial proposals so as to apply 
only when an investment firm acts for a retail client or a retail client that has opted to be 
treated as a professional client. Investment firms acting for these clients are banned from 
receiving any fee, commission, or non-monetary benefit from any third party for executing 
orders from those clients on a particular execution venue or for forwarding orders of those 
clients to any third party for their execution on a particular execution venue.  

• The main intention is to stop the practice whereby high-frequency traders (HFTs) pay 
brokers/investment firms to direct their orders to the HFT for execution. It is expected that, 
without the incentive of PFOF, these orders will instead be sent to an exchange or multilateral 
trading facility (MTF) and lead to more transparency.  

• The ban does not apply to rebates or discounts on the transaction fees of execution venues, 
where permitted under the approved and public tariff structure of an EU or third-country 
trading venue, provided they exclusively benefit the client.  

• A Member State may exempt a local investment firm from this ban until 30 June 2026, 
provided that before 28 March 2024 the investment firm was receiving PFOF for services to 
clients established in that member state. The Commission had not included this derogation 
in its proposals.  

• The U.K. Financial Conduct Authority has for many years held the view that PFOF 
arrangements create conflicts of interest between an investment firm and its client. The FCA 
maintains its view that PFOF arrangements are not in compliance with the MiFID II 
requirements on conflicts of interest, and present challenges for a firm to achieve best 
execution for clients. The FCA has stated that it will take supervisory action against firms for 
breach of compliance. [Financial Conduct Authority, Payment for Order Flow (PFOF), April 
2019]. 

Direct Electronic Access; Under MiFID II, some activities are exempt from the requirement to be 
authorised as an investment firm or credit institution, so as to avoid non-financial corporates from 
being caught-up in the regulatory regime.  

• For example, an energy company should be able to hedge its commercial risks using 
derivatives, or invest its own treasury assets without being licensed as a financial institution. 
The own-account exemption is for firms that deal on own account only. That exemption had 
been curtailed for certain firms or activities, including those that “have direct electronic 
access to a trading venue.”  

https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
https://finreg.aoshearman.com/First-Commencement-Regulations-Under-UK-Financial
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• This means that EU clients accessing an EU trading venue through direct electronic access 
(DEA) were not eligible for the dealing on own account exemption and needed to be licenced 
as a credit institution or investment firm.  

• The amending Directive removes the DEA restriction so that EU clients accessing an EU 
trading venue through DEA are exempt from authorisation and are treated the same as third-
country firms who have never required MiFID II authorisation for accessing an EU trading 
venue via DEA. Unlike the Commission’s original proposal, the final provisions maintain and 
clarify the existing exclusion from the restriction for non-financial counterparties (NFCs) that 
are members or participants in a regulated market or MTF so that NFCs dealing on own 
account only and that are trading for hedging purposes or for liquidity management purposes 
do not require authorisation.  

• The amending Directive does not, however, remove or adjust the requirement that DEA must 
be provided by an EU credit institution or investment firm, nor provide clarification on the 
issue regarding the provision of DEA by third-country firms. These issues were discussed in 
detail by Shearman, in a note published in response to ESMA’s Q&A on market structure of 
November 2017 (“ESMA Sounds a Death Knell for Cross-Border Exchange Access, in Conflict 
with UK Legislation and MiFIR”). ESMA has not amended its Q&A response to date in ESMA, 
“Questions and Answers on MiFID II and MiFIR market structure topics” (ESMA70-
872942901-38), 13 October 2023. 

• The U.K. continues to expressly permit third-country firms to provide DEA to U.K. exchanges 
where the firm falls under the “overseas persons exclusion,” [Article 72 of The Financial 
Services and Markets Act 2000 (Regulated Activities) Order 2001] or the U.K. MiFIR equivalence 
regime.  

• In practice, the latter is inoperable since one of the conditions is an equivalence decision, 
which HM Treasury has not yet issued for any country. As announced, HM Treasury has 
begun to assess the U.K.’s equivalence determination regime to ensure it works with the new 
deference accountability mechanism introduced by the Financial Services and Markets Act 
2023 (FSMA 2023). 

Derivatives — Exemptions For Post-Trade Risk Reduction Services; Under MiFID II, the pre-trade 
transparency obligations require market operators and investment firms operating a trading venue 
to make public current bid and offer prices and the depth of trading interests at those prices which 
are advertised through their systems for equity and non-equity financial instruments.  

• The post-trade transparency obligations require investment firms to make public as close to 
real-time as possible information on transactions in financial instruments traded on an EU 
trading venue. The EU’s existing exemptions from transparency reporting for portfolio 
compression have been extended to encompass all post-trade risk reduction services (PTRR 
services) for OTC derivatives.  

• None of these PTRR provisions were included in the Commission’s original proposal. The 
amending Regulation provides that OTC derivatives formed and established as a result of 
PTRR services are exempt from the pre- and post-trade transparency requirements, the 
requirement to verify best execution, the requirement for multilateral systems to operate a 
MTF or Organised Trading Facility (OTF) and from the derivatives trading obligation (DTO). 
Providers of PTRR services must keep accurate records of these transactions, providing 
them to a regulator on request. The European Commission will specify in delegated acts what 
constitutes PTRR services, and the particulars of the transactions for which records must be 
kept.  

https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
https://finreg.aoshearman.com/HM-Treasury-Publishes-Policy-Statement-on-N
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• The DTO requires investment firms to conclude transactions in certain derivatives on 
regulated markets, MTFs, OTFs, or third-country venues in jurisdictions benefiting from 
equivalence decisions. The European Market Infrastructure Regulation (EMIR) imposes a 
clearing obligation on certain classes of derivatives.  

• The PTRR exemption from the DTO links to the recently introduced PTRR exemption from 
the derivatives clearing obligation (DCO) in the latest revisions to EMIR. The DCO exemption 
will apply to OTC derivative contracts that are initiated and concluded as the result of an 
eligible post-trade risk reduction exercise, subject to certain conditions being satisfied. See a 
discussion of that exemption in “EMIR 3 and Clearing in the EU.”  

• These amendments are similar to the changes being brought about through the U.K.’s FSMA 
2023, discussed in “A Boost for UK Financial Services.” FSMA 2023 empowers the FCA to 
make rules exempting certain PTRR activities or services or providers from the DTO, the best 
execution requirements and the requirement that operators of a multilateral system must 
operate a MTF or OTF. The Bank of England may also provide for an exemption from the 
DCO. The U.K. regulators have not yet consulted on their proposals. 

Derivatives - Aligning The Trading And Clearing Obligations; The amending Regulation aligns the 
DTO with the DCO according to the revised scope set out in EMIR. EMIR Refit exempted smaller 
Financial Counterparties from the DCO and limited the scope of the DCO of NFCs to only apply to 
the contracts in the asset classes in which they exceed the clearing threshold for the particular asset 
class (as opposed to being obliged to centrally clear all their derivatives contracts if they exceed one 
of the prescribed thresholds for any asset class).  

• This was one of the Commission’s original proposals to implement ESMA’s 
recommendations of February 2020. The final amending Regulation also specifically clarifies 
that transactions that are not subject to the DCO are not subject to the DTO.  

• The U.K. aligned the DTO and DCO via changes made by the FSMA 2023, which change took 
effect on 29 August 2023. 

Derivatives - Removing The Open Access Obligation For Exchange-Traded Derivatives; Under 
MiFID II, trading venues had been required to provide open and non-discriminatory access to a CCP, 
with a reciprocal requirement for CCPs to provide access for trading venues, when clearing 
transferable securities, money market instruments, and exchange-traded derivatives (ETDs).  

• This potentially resulted in the EU becoming unattractive for investment and innovation in 
this sector, since those trading venues which successfully develop new products or become 
a trading venue of choice for the market would have to essentially give free access of their 
IP to competitors. Numerous papers have been published by market associations over the 
years on the open access obligation.  

• See for example, FMLC, “Issues of legal uncertainty arising in the context of provisions on non-
discriminatory access to central counterparties and trading venues: Response to Consultation 
Paper (2014/1570) by the European Securities and Markets Authority on MiFID II and MiFIR”, 
May 2015; FIA and ISDA, “Joint response to MiFID II Review”, May 2020; and FESE, “MiFIR 
“Non-discriminatory” Access to derivatives clearing & trading: Putting EU27 financial stability & 
competitiveness at risk.”, 1 July 2019 and again on 9 October 2020. 

• That obligation has now been removed as regards ETDs by the EU’s amending Regulation. 
This is in line with the original proposals made by the Commission.  

https://www.aoshearman.com/en/insights/emir-3-and-clearing-in-the-eu
https://www.aoshearman.com/en/insights/a-boost-for-uk-financial-services
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
https://finreg.aoshearman.com/EU-Recommendations-for-Alignment-of-the-EU-Deriva
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• The U.K. removed the open-access obligation for ETDs in October 2021, as one of its first 
post-Brexit reforms. 

Commodity Derivatives Positions Regime; The position management controls requirements are 
extended to trading venues providing trading for derivatives of emission allowances, and the position 
reporting obligations are clarified so that they apply only to derivatives of emission allowances, and 
not to spot trading of emission allowances.  

• FSMA 2023 has already made several reforms to the U.K.’s commodity derivatives regulatory 
regime. In particular, it revoked the MiFID II requirement for commodities position limits to 
be applied to all exchange-traded contracts and OTC contracts that are economically 
equivalent to exchange-traded commodity derivatives. Instead, the FCA will decide the scope 
of the commodity derivatives to which position limits will apply.  

• In addition, the powers for setting position controls were transferred from the FCA to the 
operators of trading venues. The FCA has consulted on proposals for reforming the 
commodity derivatives regulatory framework, including for example, narrowing the 
application of the position limits regime to a set of identified “critical” contracts and certain 
sufficiently related contracts, requiring trading venues to establish accountability thresholds 
as a position management control, enhancing position reporting requirements and 
introducing a new exemption for liquidity providers and the introduction of a pass-through 
hedging exemption for financial firms. The FCA has not yet published its final rules.  

• The FCA also consulted on proposed guidance on the regulatory perimeter for the “ancillary 
activities” test, which is an exemption from the regulated activity of dealing as principal, when 
a company deals in financial instruments only in a way ancillary to its main business. The 
U.K. government decided, as part of the Wholesale Markets Review, to remove the “ancillary 
activities” test from legislation so that the FCA could instead develop guidance for firms to 
determine when their activities would require authorisation. Initial legislation provided that 
the removal from legislation would occur on 1 January 2025.  

• However, following feedback to the FCA’s consultation, that legislation has been delayed4, 
with the intention of implementation occurring in January 2027. The EU MiFID II “Quick Fix” 
amended the ancillary activities test to enable EU national regulators to combine a 
quantitative and qualitative assessment, based on guidance to be issued by the Commission. 

Unbundling Of Research; MiFID II requires payments for research and trading commissions to be 
unbundled. The research that investment managers typically receive from brokers is, under MiFID II, 
generally classified as a prohibited “inducement,” unless the investment manager pays for the 
research either: (a) directly from its own resources; (b) from a “Research Payment Account” (RPA) 
funded, with the client’s prior approval, with the client’s money; or (c) a combination of the two 
methods.  

• In 2021, the EU introduced an exemption from the inducements rule for research on SME 
issuers with a market capitalisation below EUR 1 billion, which is available subject to the EU 
firm having: (i) notified its clients of the joint payments for research and execution services; 
and (ii) entered into an agreement with the research provider identifying the part of any 

 
4 The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission Allowances) 

Order 2023. & The Financial Services and Markets Act 2000 (Commodity Derivatives and Emission 
Allowances) (Amendment) Order 2024. 

https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
https://finreg.aoshearman.com/UK-Regulator-Consults-on-Proposed-Reforms-to-the-
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combined charges or joint payments for execution services and research that is attributable 
to research. The U.K. currently has a similar exemption for research on companies with a 
market capitalisation below £200 million.  

• This is an area where MiFID II has had a negative effect. The size of the research market in 
Europe has been negatively impacted, with consequences for jobs. Many issuers now lack 
research coverage entirely and, for those which are covered, there are fewer providers. The 
EU’s reforms also made cross-border execution and research arrangements difficult, 
including for U.S. brokers or fund managers. 

• ICMA’s response to the European Commission’s consultation on the review of MiFID II sets 
out figures from independent surveys conducted over the years since the rules took effect in 
2018. See ICMA response to the public consultation on the review of the MiFID II/MiFIR 
regulatory framework. 

• The Commission originally proposed that the SME research exemption should be extended 
to cover companies with a market capitalisation below EUR 10 billion, with the same 
conditions attached. Instead, the provisionally agreed Listing Act Directive removes the 
market capitalisation threshold entirely, making it possible for investment firms to choose 
whether to apply separate or joint payments for research and execution services.  

• EU firms choosing joint payments will be subject to new conduct obligations aimed at 
ensuring that conflicts of interest are managed, such as: (a) Entering into an agreement with 
the third-party provider of research and execution services, establishing a methodology for 
remuneration. (b) Informing its clients of its payment choice, and making available its 
relevant policy. (c) Assessing, on an annual basis, the quality, usability and value of the 
research used, and the ability of the research used to contribute to better investment 
decisions.  

• A firm that chooses to pay separately for execution services and third-party research will be 
required to ensure that research is received in return for either: (i) direct payments by the 
investment firm out of its own resources; or (ii) payments from a separate RPA controlled by 
the investment firm. A new exclusion is also being introduced such that it is made clear that 
trading commentary and other bespoke trade advisory services linked to the execution of a 
transaction in financial instruments is not considered to be research.  

• The draft Listing Act Directive provides that investment firms distributing to clients or 
potential clients research that is paid for, fully or partially, by an issuer, is labelled as issuer-
sponsored research. Only research that is prepared in accordance with an EU code of 
practice may be labelled issuer-sponsored research. ESMA is tasked with developing draft 
regulatory standards to establish the code of conduct for issuer-sponsored research.  

• These significant EU changes reflect the same policy changes that are being implemented 
in the U.K. following the recommendations of the U.K. Investment Research Review -  Rachel 
Kent, UK Investment Research Review, 10 July 2023. 

• The FCA recently consulted on its proposals to introduce the option for bundled payments 
for third-party research and execution services, which would be available alongside the 
existing methods of direct payments out of a firm’s own resources or from a separate RPA.  

• Similar requirements to the EU’s would need to be satisfied by firms opting to pay for 
research with bundled payments. While the new optionality around payment approach in the 
U.K. and the EU reforms is to be welcomed, it may come too late in the sense that clients 
have become used to the lower execution fees and so may not easily accept a reversion to 
previous fee structures.  

• Also, for U.S. broker-dealers, the reforms come too late, because the temporary relief that 
allowed brokers to provide execution and research services on a MiFID II-compliant basis 

https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
https://www.icmagroup.org/assets/documents/Regulatory/MiFID-Review/MiFID-review-CP-ICMA-response-2020-05-15-180520-secondary-version.pdf
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without being regulated as an investment adviser expired on 3 July 2023. The impact of the 
removal of the SEC’s relief as well as potential solutions for U.S. broker-dealers was 
discussed in “MiFID II and the U.S. Investment Adviser Regime: The Latest U.K., EU and U.S. 
Developments on Inducements and Research Unbundling.”  

• However, the reforms may allow for a broader diversity of pricing models and a more 
competitive U.K. and EU backdrop for research as a product and industry. The changes would 
also mitigate in part the impact of the expiration of the SEC’s relief. See U.K. Finance and 
AFME, “Response to the Investment Research Review Call for Evidence”, April 2023. 

Sme Growth Markets; SME Growth Markets were a new sub-category of MTF introduced in January 
2018 to facilitate access to capital for SMEs. The proposed Listing Act Directive aims to further 
facilitate the development of those markets by allowing a segment of an MTF to become a SME 
Growth Market and extending to other trading venues the possibility of trading a SME financial 
instrument, provided there is no objection by the issuer. These provisions mostly reflect the 
Commission’s original proposals.  

• In the U.K. Wholesale Markets Review, HM Treasury proposed to introduce a new type of 
trading venue (or additional segment for existing trading platforms) tailored to the 
requirements of smaller SMEs. As an example, SMEs with a market capitalisation under £50 
million was proposed as a category. Most respondents did not support the idea of a new SME 
specialist trading venue type, as it would potentially overlap with the existing SME Growth 
market category. In response, HM Treasury stated that it would explore this issue further, 
including in the reforms to the listing regime. 

 

ESMA statement on transition to new regime for post-trade transparency of OTC-transactions; 
On 22 July, ESMA published a public statement on the transition to the new regime for post-trade 
transparency of OTC-transactions 

• On 22 July 2024, the ESMA issued a statement on the transition to the new regime for post-
trade transparency of over-the-counter transactions. 

• The statement complements the statement that ESMA made on 27 March 2024 on the 
transition for the application of the MiFIR review. 

• This latest statement concerns Designated Publishing Entities (DPEs). The MiFIR review 
introduced provisions empowering Member State competent authorities (NCA) to grant 
investment firms DPE status. Article 21a of MiFIR provides that when DPEs are a party to a 
transaction they shall be responsible for making the transaction public through an approved 
publication arrangement (APA). MiFIR further requires ESMA to establish a public register of 
all DPEs. Such register will specify the identity of DPEs and the classes of financial 
instruments for which they act as DPEs. 

• The statement also provides that: 
• Investment firms intending to become DPEs are encouraged to register with their NCA, 

indicating the classes of financial instruments for which they wish to take up this function 
along with other identifying information requested by the NCAs. 

• ESMA clarified in its public statement on 27 March 2024 that, until further notice, the previous 
regime, relying on Systematic Internalisers (SIs), should continue applying. 

https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://www.aoshearman.com/en/insights/mifid-ii-and-the-us-investment-adviser-regime
https://comms.aoshearman.com/e/teuyixolqa4lsg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=b3ebfc4ef3&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=42dfd9749f&e=9755269a15
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• The set of rules applicable to reference data reporting, and the requirements for DPE in this 
respect, should become applicable as soon as the revised Regulatory Technical Standards 
23 (RTS 23) starts applying and in the meantime the rules, both in Level 1 prior to the MiFIR 
review and in the current RTS 23 will continue to apply. 

• ESMA will start publishing the DPE register on 29 September 2024. 
• The DPE register will be initially made available on ESMA’s website in XLSX format and 

should allow market participants to prepare for the effective start of application of the DPE 
regime. 

• The new DPE regime for post-trade transparency will become fully operational on 3 February 
2025. 

• ESMA expects that as of 3 February 2025, registered DPEs, which are party to a transaction, 
will make the transaction public through an APA. At the same time, ESMA expects that the 
current approach relying on SIs to make transactions public through an APA should stop 
applying as of this date. 

• in the light of MiFIR II. According to Article 21a of MiFIR II, Designated Publishing Entities 
(DPEs), when they are party to a transaction, are responsible for making the transaction 
public through an approved publication arrangement (APA). MiFIR II requires ESMA to 
establish by 29 September a public register of all DPEs, specifying their identity and the 
classes of financial instruments for which they act as DPEs. MiFIR II does not provide for a 
transitional provision for the application of the DPE regime for post-trade transparency.  

• Considering the need to ensure an orderly transition to the DPE regime, ESMA and NCAs have 
agreed on a two-steps approach: (i) ESMA starts publishing the DPE register on 29 
September; and (ii) the new DPE regime for post-trade transparency becomes fully 
operational on 3 February 2025.  

• Therefore, ESMA expects that as of 3 February 2025, registered DPEs, which are party to a 
transaction, will make the transaction public through an APA. At the same time, ESMA 
expects that the current approach relying on SIs to make transactions public through an APA 
should stop applying as of this date. Investment firms intending to become DPEs are 
encouraged to register with their NCA, indicating the classes of financial instruments for 
which they wish to take up this function, along with other identifying information requested 
by the NCAs.  

• NCAs will transmit the information regarding the DPEs for specific classes of financial 
instruments to ESMA so that the information is included in the future DPE public register. 
The granting of the DPE status can start anytime from now on. ESMA will publish at the end 
of September the list of DPEs based on the information received by that time from NCAs. 

•  The DPE register will be initially made available on ESMA’s website in XLSX format and 
should allow market participants to prepare for the effective start of application of the DPE 
regime. The XLSX register will be updated regularly. 

• Public Statement→ 

ESMA consults on RTS on firms’ order execution policies under MiFID II; On 16 July, ESMA has 
opened a consultation on proposed draft RTS specifying the criteria for establishing and assessing 
the effectiveness of investment firms’ order execution policies, accounting for whether the orders 
are executed on behalf of retail or professional clients.  

• These proposals arise out of the MiFID Review, and the resulting changes to the Markets in 
Financial Instruments Regulation and Directive, which were published in March (read our 
update here). We discuss these in our bulletin, “MiFID II: the EU’s latest adaptations” The 

https://comms.aoshearman.com/e/teuyixolqa4lsg/ca72a094-85ed-4c1e-b6b3-227e003950c1
https://comms.aoshearman.com/e/muwbxvbfwsqxq/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/4d0qtzkq5mf66lw/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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MiFID II best execution requirements oblige investment firms to obtain the best possible 
result for their clients when executing client orders, and require execution venues and 
investment firms to make data relating to the quality of execution of transactions publicly 
available.  

• ESMA is seeking stakeholder input on: 
o  (i) a proposed requirement for an investment firm’s order execution policy to include 

the classification of financial instruments in which firms execute client orders and 
the initial selection of trading venues for order execution;  

o (ii) the investment firm’s procedures to monitor and regularly assess the 
effectiveness of its order execution arrangements and order execution policy; 

o (iii) the investment firm’s execution of client orders through own account dealing; and 
(iv) on how an investment firm should deal with client instructions. The deadline for 
comments is 16 October.  

• ESMA expects to publish a final report and submit the draft RTS to the EC for endorsement 
by 29 December. 

• Press release → 
• Consultation → 

CP24/14: Consultation on the derivatives trading obligation and post-trade risk reduction 
services; This consultation includes proposals on three distinct but interconnected aspects of the 
derivatives trading obligation (DTO). 

• 1) including certain overnight index swaps (OIS) based on the US Secured Overnight 
Financing Rate (SOFR) within the classes of derivatives subject to the DTO;  

o Our starting point is the subset of SOFR OIS that are in scope of the CFTC’s US trading 
mandate. In our view, the available evidence from the MAT determinations and the 
need to have regard to international consistency suggest that we should consider the 
same set of derivatives for our liquidity analysis. Hence our analysis focuses on the 
following benchmark tenors: 1, 2, 3, 4, 5, 6, 7, 10, 12, 15, 20 and 30 years. 

o The Bank of England brought SOFR OIS under their CO since 24 August 2022. These 
instruments are also already subject to the US trading mandate, the equivalent of our 
DTO, as required by the CFTC since 5 August 2023. 

o The available evidence about the liquidity of certain SOFR OIS, also supported by 
feedback from market participants, suggests that they are sufficiently liquid to be 
brought in scope of the UK DTO.  

o We propose to modify our DTO register to bring in scope certain SOFR OIS 
instruments, thereby increasing transparency in the OTC derivatives market in the UK 
and supporting our G20 commitment. 

• (2) expanding the list of post-trade risk reduction (PTRR) services exempted from the DTO 
and from other obligations; and  

• (3) how we intend to use our power to suspend or modify the DTO once our transitional 
powers under Part 7 of the Financial Services and Markets Act 2000 (Amendment) (EU Exit) 
Regulations 2019 expire at the end of this year. 

• Question 1: Do you agree with the liquidity analysis set out above? If not, please explain why 
and provide supporting data where possible.  

• Question 2: Do you agree with our proposal to bring into scope the stated SOFR derivative 
products? If not, please explain why and provide supporting data where possible. In 

https://comms.aoshearman.com/e/ywkmajqgtgxmjng/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/pruyjlufnj0czow/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://www.fca.org.uk/publication/consultation/cp24-14.pdf
https://www.fca.org.uk/publication/consultation/cp24-14.pdf
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particular, do you have views as to whether 12 year SOFR products should be brought into 
scope? 

• Question 3: Do you agree with the implementation timeframe, for the amendment of the 
scope of the DTO to enter into effect 3 months after the publication of our policy statement? 
If not, please explain what transition period is needed and why. 

• This consultation supports our commitment to strengthen the UK’s position in wholesale 
markets, as outlined in our Business Plan. 

• Our proposals aim to improve the UK’s regulation of secondary markets, reduce systemic 
risk in derivatives markets and avoid fragmentation and disruption for firms trading over-the-
counter (OTC) derivatives subject to the DTO. 

• This consultation will primarily be of interest to:  
o Providers of post-trade risk reduction services 
o Trading venues which admit to trading or trade derivatives 
o Investment firms and banks dealing in derivatives  
o UK branches of overseas firms undertaking investment services and activities 

• Our proposals will also interest Approved Publication Arrangements (APAs), central 
counterparties (CCPs), law firms, consultancies and their related trade associations. 

• Consultation papers First published: 26/07/2024 Last updated: 26/07/2024  
• Next steps; Online response form ; We are asking for comments on this Consultation Paper 

(CP) by 30 September 2024. 

On 26 July 2024, the FCA published several Policy Papers designed to strengthen the UK’s capital 
markets. Three Consultation Papers (CPs) set out proposed rules for the new Public Offers and 
Admissions to Trading Regime (POATR), which will replace the existing UK Prospectus Regulation. 
A Policy Statement (PS) sets out final rules on payment optionality for investment research. 

POATR The three Consultation Papers are: 

• CP24/13: New regime for public offer platforms (CP24/13). 
• CP24/12: Consultation on the new POATRs (CP24/12). 
• CP24/14: Consultation on the derivatives trading obligation and post-trade risk reduction 

services (CP24/14). 
• CP24/13 
• The POATR gives the FCA power to set rules around a new regulated activity of operating as 

a Public Offer Platform (POP). 
• The Government has proposed to remove the current requirement for an FCA approved 

prospectus to be published for offers of transferable securities with a total consideration of 
more than €8 million. Instead, it will be possible for securities to be offered to the public in 
reliance upon a number of exemptions, including an exemption for public offers where the 
total value of the offer exceeds £5 million, subject to that offer being made on a POP. POPs 
will therefore be used by issuers who seek to make public offers of unlisted securities where 
the value of the offer exceeds £5 million. 

• There are currently 27 crowdfunding platforms and 462 corporate finance firms operating in 
the UK, which may consider taking up the permission to operate a POP. 

• The proposed new rules and guidance in CP24/13 will create a due diligence and disclosure 
framework for POP operators and issuers. As set out in CP24/13 the FCA is proposing rules 
regarding: 

https://www.fca.org.uk/publications/business-plans/2024-25
https://www.fca.org.uk/cp24-14-response-form
https://www.fca.org.uk/publication/consultation/cp24-14.pdf
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o Due diligence to be performed by platforms when onboarding companies and 
assessing the securities to be offered. 

o Information and disclosures designed to inform investors of the key features and 
risks associated with offers of ‘off market’ securities, typically by smaller companies. 

o Liability on POP operators. 
• The FCA is also applying the Consumer Duty and appropriate authorisation requirements 

from the Handbook.  
• As for more bespoke rules specific to operating a POP, the FCA’s proposals focus on three 

key areas: 
o Information gathering and due diligence carried out by POPs on prospective issuers 

and the securities being offered. 
o The specific disclosures provided to investors on an issuer and the security being 

offered. 
o The application of liability and redress in relation to the content of offers facilitated 

by POPs. 
o Therefore, POP operators will have a key gatekeeping role in deciding if a public offer 

should be made to investors. 
o CP24/12; In CP24/12 the FCA is seeking to address what is calls ‘regulatory failure’ in 

the form of suboptimal regulatory requirements for admissions to trading on a 
regulated market, multilateral trading facilities (MTFs) and public offers of securities. 
The harms caused by this failure were previously set out in HM Treasury’s review of 
the prospectus regime and in the Secondary Capital Raising Review. 

o The POATR require that a prospectus provide investors with the necessary 
information about the securities. Moreover, the liability threshold for admissions to 
trading and further issuances of securities on regulated markets remains the same 
as under the prospectus regime, with the exception of Protected Looking Forward 
Statements (PLFS). 

• In CP24/12, with regards to when a prospectus may be required, the FCA is proposing: 
o Increasing the threshold for triggering a prospectus for further issuances from 20% 

of existing share capital to 75% for further issuances. 
o To require an MTF admission prospectus for all initial admissions to trading, and 

reverse takeovers (with exceptions for existing simplified routes to admission), to 
encourage offers to retail investors. The FCA has also set out a proposed approach 
to certain rights and responsibilities attaching to the production of the prospectuses. 

• In relation to what regulated market prospectuses should contain the FCA proposes: 
o Defining PFLS, to give issuers legal certainty on what information can be deemed 

PFLS and to ensure investors can identify and assess such content. 
o To supplement existing minimum content requirements for issuers seeking 

admission of equity securities to a regulated market to include certain specific 
sustainability disclosures, where these are financially material and relevant. This may 
be complemented by further guidance. 

• For non-equity securities, to retain the approach of using non-Handbook Technical Note 
guidance to clarify expectations. 

• To require issuers to disclose whether their debt instruments have been marketed as ‘green’, 
‘social’ or ‘sustainable’ or issued under a bond framework or a similar document. Where that 
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is the case, issuers would be prompted to disclose further information on their securities, 
depending on the type of bond being listed. 

• CP24/14; In summary, in CP24/14 the FCA is proposing the following changes: 
o Bringing swaps on the US risk-free rate SOFR (Secured Overnight Financing Rate) OIS 

(overnight index swap) into the scope of the derivatives trading obligation (DTO). 
o Defining the types of post-trade risk reduction (PTRR) services that can be exempted 

from the DTO. 

• The FCA also sets out how it intends to use its new power to modify or suspend the DTO to 
certain transactions under current transitional powers which expire in December 2024. 

• The FCA notes that the SOFR OIS market is the largest interest rate swap market globally 
and that trading in SOFR OIS is already subject to the swap trading mandate in the US. The 
FCA has found that there are significant volumes within the UK nexus that would support 
increased transparency from requiring SOFR OIS to be traded in trading venues and has 
identified the harm that arises from this lack of pre-trade transparency in SOFR OIS. For 
example, there are higher costs for trading SOFR OIS. Also, the lack of liquidity and 
transparency of pre-trade information also impacts negatively on investors’ ability to make 
informed decisions about the optimal portfolio and ability to manage interest rate risks 
effectively. 

• The FCA proposes to add OIS derivatives referencing SOFR to the DTO. It proposes to impose 
the DTO for SOFR OIS to trade start types of spot-starting and IMM (next 2 IMM dates) with 
tenors of 1, 2, 3, 4, 5, 6, 7, 10, 12, 15, 20 and 30 years. According to the FCA’s analysis, these 
are sufficiently liquid. 

• The FCA is currently consulting in CP23/32 on changes to the transparency regime for bonds 
and derivatives. It is proposing to include SOFR OIS as a category 1 instrument under the 
new transparency regime and this would mean pre and post trade transparency of trades, 
unless the trade is above the Large-In-Scale threshold. The FCA states that this would mean 
that transparency in affected contracts, including SOFR OIS, are likely to benefit from its 
transparency proposals. 

• PTRR services (PTRRS) are provided by third party service providers to market participants 
to assist them in reducing risks. There are three types of PTRRS commonly used in the 
market: portfolio compression, portfolio rebalancing and basis risk optimisation. 

• The Financial Services and Markets Act 2023 (FSMA) gives the FCA the power to disapply 
obligations to activities, persons and transactions executed in connection with a risk 
reduction service. It proposes to exercise its power to disapply the DTO to a wider range of 
post-trade risk reduction services. A “risk reduction service” is defined in FSMA 2023 as a 
service provided to two or more counterparties in derivatives transactions to reduce non-
market risks. FSMA 2023 also restricts PTRRS to those that result in transactions that do not 
contribute to the price discovery process. 

• In CP24/14, FCA proposes to maintain the existing exemptions for trades conducted as part 
of portfolio compression and proposes to expand the exemptions to trades conducted as 
part of portfolio rebalancing and basis risk optimisation. The FCA sets out the characteristics 
that risk reduction services would need to satisfy for trades used to conduct them to be 
eligible for exemption. It also proposes to require providers of PTRRS to comply with 
disclosure and notifications obligations. 

• Following the UK’s departure from the EU, the FCA has been using its temporary transitional 
powers (TTP) to modify the application of the DTO. In CP24/14 it sets out how it intends to 
use the power inserted into Article 28a UK MiFIR by FSMA 2023 to suspend or modify the 
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DTO. The FCA proposes to exercise this power in a similar way to the TTP, as it feels that the 
conditions that supported the use of the TTP continue to be relevant. 

• Next steps 
o The deadline for comments on CP24/14 is 30 September 2024. 
o The deadline for comments on CP24/13 and CP24/12 is 18 October 2024. 

• Payment optionality for investment research 
o In PS24/9: Payment optionality for investment research the FCA sets out final rules 

for a new option to pay for investment research and sets out its feedback to its earlier 
consultation in CP24/7. 

o The new option will exist alongside those already available, i.e. payments for research 
from a firm’s own resources and payment for research from a research payment 
account for specific clients. The FCA is not seeking changing the existing rules on 
these other payment options. 

o The FCA notes that whilst there was strong support for the new joint payment option 
there were concerns regarding the precise specification of certain of the guardrails 
which has prompted the regulator to make certain changes to its original proposals. 
A summary of these changes is found in para 1.23. 

o A summary list of the key requirements introduced by the new rules are found in 
paras 1.19 to 1.22. 

• Next steps 
o The changes to the research rules will come into force on 1 August 2024. 

• The FCA notes that it is aware that the changes it is making in PS24/9 should also apply to 
fund managers, including UCITS managers and alternative investment fund managers under 
COBS 18. The changes it is introducing to the list of acceptable minor non-monetary benefits 
in COBS 2.3A and the addition of payment optionality in COBS 2.3B are not at this stage 
mirrored in changes to COBS 18 Annex 1 relevant to: 

o UCITS management companies. 
o Full-scope UK Alternative Investment Fund Managers (AIFMs). 
o Small authorised UK AIFMs and residual Collective Investment Scheme operators. 

• The FCA plans to set out the necessary rule changes to achieve this alignment in a future 
consultation in the autumn. The regulator’s intention is to make the same option available in 
substance, and it will over the coming period consider technical aspects of how best to 
achieve this in practice. 

FCA sets out rules and proposals to build up UK wholesale markets; The FCA has set out a package 
of measures designed to help strengthen the UK’s capital markets and position as a global and 
vibrant financial centre.  

• The UK's financial regulator has proposed new rules aimed at making it cheaper and easier 
for companies to raise money, the latest in an ongoing programme of reform intended to 
boost Britain's capital markets. The proposals announced on Friday by the FCA included 
lifting the threshold at which companies need to issue prospectuses for secondary 
fundraisings from 20 per cent of their issued share capital to 75 per cent. 

• /jlne.ws/3WGioR5 
• Proposals for new public offers and admissions to trading regime; Key to the package are 

proposed rules to establish the new Public Offers and Admissions to Trading Regime 
(POATRs), which will replace the existing UK Prospectus Regulation. 

https://www.fca.org.uk/news/press-releases/fca-sets-out-rules-and-proposals-build-uk-wholesale-markets
https://9l79n8cab.cc.rs6.net/tn.jsp?f=001pcjKthIool63DhxZBaozPfoVHn3U806FEvXc6a5LfNhGZzd3lrzDrCmVyJYS8TnSZKqjtAAK4NJQyTd_gCDqhxKYZjLjeZQnDXzIL0MHmnyED-I9SL4bkLYlIJzJDW8CAn7d9SNzo12UUUG9EtyWNg==&c=A9hnGVPWjMBRh8AcfD9qWgXaLM2QTngzETu25RX30HGmxw6d7PpzDQ==&ch=JrDeOI_wftuKK2rhH3xlPCQuYv1ZB_rELtCDV46Jp_TYulrmPB_ADA==
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o Under the proposals, companies will still be required to publish a prospectus when 
first admitting securities to public markets. However, a prospectus would not be 
required when a company raises further capital except in limited circumstances. 

o Together with other existing disclosure obligations, these proposals will make sure 
investors get the information they need while significantly reducing the costs 
associated with further capital raises for companies. 

o The FCA is also consulting on proposals for a new activity of operating a public offer 
platform. These platforms will offer an alternative route for companies to raise capital 
outside public markets including from retail investors. The introduction of the 
platforms should promote scale-up capital raising for smaller companies while 
ensuring that investors get the right disclosures on the key terms and risks of an 
investment. 

• Final rules on new payment option for investment research; The FCA has also confirmed new 
rules that give asset managers greater freedom in how they pay for investment research, by 
allowing the ‘bundling’ of payments for research and trade execution.  

o These new rules aim to improve competition in the market for the benefit of investors. 
The new payment option is also compatible with rules in other jurisdictions, making 
it easier for asset managers to buy research across borders. 

o The FCA has engaged extensively as part of developing these rules. Following careful 
consideration of responses to the consultation, significant changes have been made 
to the conditions attached to using the new payment option. The FCA wants to make 
sure it is operationally efficient to use and adaptable to different types of firms, but 
also make sure it secures an appropriate degree of protection for consumers, and 
there is not a return to historic poor practice in this area. 

o The final part of the package is a consultation outlining proposals for the derivatives 
trading obligations to help improve the regulation of secondary markets, reduce 
systemic risk and disruption to firms. 

o Sarah Pritchard, executive director of markets and international at the FCA said: 'The 
package we have set out today, alongside our recent reforms to the listing rules, will 
help to strengthen the UK’s position in wholesale markets. We know we need to strike 
the right balance between protection for investors and allowing capital markets to 
thrive. 

o 'With that in mind, we have engaged extensively and broadly in developing the final 
set of rules to support a thriving investment research market. We are also setting out 
key reforms to the prospectus regime, and welcome engagement from the sector so 
that we can get the balance right before deciding the final regime. 

o 'Putting the right information in the hands of investors and removing unnecessary 
costs will help further bolster the market.' 

1. Read the consultation papers on public offer platforms, POATRs and derivatives 
2. Comments on the proposals for the POATRs and the public offer platforms should be sent 

to the FCA by 18 October 2024 
3. Comments on the proposals for the derivatives trading obligations consultation should be 

sent to the FCA by 30 September 2024 
4. Read PS24/9: Payment optionality for investment research 

https://www.fca.org.uk/news/press-releases/fca-overhauls-listing-rules-boost-growth-and-innovation-uk-stock-markets
https://www.fca.org.uk/publications/consultation-papers/cp24-13-new-regime-public-offer-platforms
https://www.fca.org.uk/publications/consultation-papers/cp24-12-consultation-new-public-offers-admission-trading-regulations-regime-poatrs
https://www.fca.org.uk/publications/consultation-papers/cp24-14-consultation-derivatives-trading-obligation-post-trade-risk-reduction-services
https://www.fca.org.uk/publications/policy-statements/ps24-9-payment-for-optionality-investment-research
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5. The FCA is proposing to bring secured overnight financing rate (SOFR) overnight indexed 
swap (OIS) in scope of the derivatives trading obligation and to introduce exemptions for 
transactions arising from certain risk reduction services.  

6. The FCA is also consulting on how it intends to use its new power of direction to maintain 
trading options currently available to firms under the Temporary Transitional Power, to avoid 
disruption when that power expires at the end of 2024. 

FMSB opens debate on pre-hedging; The Financial Markets Standards Board is shining the spotlight 
on pre-hedging. According to the FMSB, there is uncertainty about how firms can manage risks 
relating to anticipated client orders. The case studies in the FMSB’s paper will likely trigger a 
conversation in the industry about the circumstances in which it is appropriate to undertake pre-
hedging. 

• The FMSB’s Spotlight Review considers several case studies relating to pre-hedging. The 
case studies are intended to advance the debate on pre-hedging by identifying the key factual 
nuances of each scenario and the considerations which liquidity providers might need to 
balance, suggesting practical guidance to the existing regulatory framework and industry 
standards. The paper does not attempt to codify standards of behaviour, although the FMSB 
will keep under review whether this would be beneficial. 

• This FMSB paper will be of wide interest to participants in wholesale markets. Subscribers 
to the Linklaters knowledge portal can read our more detailed client briefing here: FMSB turns 
spotlight on pre-hedging. Do get in touch with us if you would like to discuss the paper. 

• This Spotlight Review will inform further debate on the practice, improve transparency and 
understanding of when and how pre-hedging occurs and the impact it may have on client 
execution through practical case studies. 

 

 

 

UK SHORT SELLING 

https://www.fca.org.uk/brexit/onshoring-temporary-transitional-power-ttp
https://fmsb.com/wp-content/uploads/2024/07/Pre-hedging-Case-Studies-FINAL_26.07.24.pdf
https://www.linklaters.com/en/knowledge/publications/alerts-newsletters-and-guides/2024/july/26/fmsb-turns-spotlight-on-pre-hedging
https://www.linklaters.com/en/knowledge/publications/alerts-newsletters-and-guides/2024/july/26/fmsb-turns-spotlight-on-pre-hedging
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• requirements in its Handbook. The FCA is expected to consult on relevant rule changes in due 
course. 

EU SFTR 

 

 

EU MAR AND CSMAD 

 

EU Listing Act package 

 

UK LISTING AND SECONDARY CAPITAL RAISING REFORMS 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2016/01/the-sftr-new-eu-rules-for-securities-financing-transactions-and-collateral.pdf
https://www.cliffordchance.com/briefings/2022/12/eu-listing-act-european-commission-proposes-measures-simplifying-company-listings-and-capital-raises.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/06/the-proposed-uk-prospectus-reforms-a-change-in-approach.pdf
https://www.cliffordchance.com/briefings/2022/12/eu-listing-act-european-commission-proposes-measures-simplifying-company-listings-and-capital-raises.html
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EU SECURITISATION REGULATION REVIEW 

 

EU CSDR 

 

Review of EU financial collateral directive 

 

Review of EU settlement finality directive 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/06/impact-of-csdr-settlement-discipline-for-the-buy-side.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2023/06/the-proposed-uk-prospectus-reforms-a-change-in-approach.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
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o EU Digital Pilot Regime on the risks and benefits of DLT in trading and settlement. 

EU PRIIPS REGULATION 

 

 

 

SECURITISATION REFORM 

 

 

AML & MAR  

UK AML REGIME 

https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/03/european-commission-launches-sfd-and-fcd-consultations.pdf
https://financialmarketstoolkit.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-edinburgh-reforms-the-new-securitisation-framework.pdf
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FMLC letter to HMT on legal uncertainties in the MLRs; On 17 July, the Financial Markets Law 
Committee (FMLC) published a letter sent to HMT setting out areas of legal uncertainty in the 
MLRs, in the context of the Government’s ongoing review of the legislation.  

• The FMLC highlights the following three issues: (i) firstly, for clarity and coherence, especially 
post-Brexit, the FMLC recommends aligning the activities falling within the scope of the 
MLRs with those requiring authorisation under FSMA 2000 and the RAO. This would allow 
advisors to rely on the detailed guidance in the Perimeter Guidance manual of the FCA 
Handbook, case law and associated market practice to determine scope. Alternatively, 
authoritative guidance produced by HMT on the scope of these activities should be provided 
to assist advisors; (ii) secondly, the FMLC recommends that key concepts, such as customer 
are defined in the MLRs, Advisors are currently reliant on industry guidance, including that 
produced by the JMLSG, whose legal status may be unclear and, in some cases, may impose 
a more onerous or restrictive interpretation than the Government intended.  

• Although, in some cases, the guidance may be endorsed by HMT, it may not be best for legal 
certainty that a key legal principle in the MLRs is effectively determined by a non-legislative 
body; (iii) finally, the FMLC recommends clarification of the treatment of investment vehicles 
in the MLRs. Collective investment undertakings (a term which is not defined in the MLRs) 
are specifically included as a financial institution in Regulation 10(2)(e). This is anomalous 
as no other investment structures are explicitly referred to in Regulation 10 and, in many 
cases, a collective investment undertaking will only act through a third-party manager rather 
than in its own right. The FMLC recommend that there should be some consideration given 
as to whether an entity should be caught by the MLRs where it is managed by another person 
which is already subject to obligations under the MLRs (or an equivalent regime). 

• Letter → 

 

EU MLD4, MLD5 AND THE NEW AML AND CTF PACKAGE 

 

https://comms.aoshearman.com/e/3x0sv7n2seut0zq/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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Crypto & DLT 

Law Commission publishes supplemental report and draft legislation on digital assets as 
personal property On 30 July 2024, the Law Commission published a supplemental report and draft 
Bill that, if implemented, would confirm the existence of a third category of personal property into 
which certain digital and other assets could fall. This follows the publication in June 2023 of the 
Commission’s final report on digital assets, which set out recommendations for reform and 
development of the law on digital assets. 

• The June 2023 report concluded that certain digital assets, including crypto-tokens and non-
fungible tokens, are capable of attracting personal property rights. However, because they 
are fundamentally different both from physical assets, and from rights-based assets like 
debts and financial securities, they do not fit within traditional categories of personal 
property. The Commission therefore recommended that legislation should confirm the 
existence of a ‘third’ category of personal property. 

• The draft Bill, which was consulted on in February 2024, makes clear that a thing is not 
prevented from being the object of personal property rights merely because it is neither a 
thing in action nor a thing in possession. The wording (but not the substance) of the draft Bill 
has been amended in response to points raised during the consultation. 

• The Commission’s recommendation and the draft legislation, along with the other 
recommendations made in the Commission’s June 2023 report, are now being considered 
by the Government. 

Prudential Requirements For Cryptoasset Exposures Amended; The Basel Committee on Banking 
Supervision (the Committee) has issued amendments to its final disclosure framework for banks to 
report their cryptoasset exposures. It has also amended its "SCO60: Cryptoasset exposures" 
standard, as part of the Basel Framework, to clarify the treatment of stablecoins that reference one 
or more fiat currencies. 

▪ Our original summary of the final standard, which was published in December 2022, is here. 
▪ The changes published by the Committee follow public input and come on the back of its 

decision to delay the global implementation target until 1 January 2026. 
▪ Cryptoasset Standard 

▪ The key changes to the BCBS cryptoasset exposures standard include the following: 
▪ Cash Deposits 

▪ The requirement has been removed for custodian banks to make cash reserves held by them 
for stablecoins remote from their own insolvency, as well as that of any person who issues, 
managers, or is involved in the stablecoin operation. This provision was technically 
inappropriate, because it could have required cash deposits to be placed with other deposit-
takers when the bank is only acting in a custodial capacity. As amended, the cryptoasset 

https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=b31865a9e8&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=b31865a9e8&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=54ad5c1d40&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=9eff462e0f&e=9755269a15
https://www.ashurst.com/en/insights/basel-committee--final-standard-on-the-prudential-treatment-of-banks-cryptoassets/
https://www.ashurst.com/en/insights/basel-committee--final-standard-on-the-prudential-treatment-of-banks-cryptoassets/
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standard recognises that, in such cases, retention of deposits on the balance sheet of the 
custodian bank is acceptable. 

▪ Securities Financing Transactions 

▪ The amended final standard permits the cash receivable under "very short-term reverse 
repurchase agreements" to be included in the reserves for Group 1b stablecoins; provided 
that they are over collateralised by "marketable securities representing claims on or 
guaranteed by sovereigns and central banks with high credit quality." 

In a footnote, the Committee specifies: 

▪ The following are excluded from the calculation of eligible reserve assets: (i) cash received 
from repurchase agreements and similar securities financing transactions (SFTs), which 
expand the balance sheet and, thus, increase leverage at the stablecoin issuer; and (ii) 
securities received from collateral swaps, which can allow lower quality or less liquid 
securities to be temporarily swapped for higher quality or more liquid securities. At national 
discretion, the cash or securities received from repurchase agreements and similar SFTs as 
well as collateral swaps may still be permitted provided that sufficient regulatory safeguards, 
such as unwind mechanisms in the short-term horizon, are in place to avoid these outcomes, 
and the securities lent or posted in these transactions are not included in the eligible reserve 
assets calculation to avoid double counting. 

▪ Due Diligence 

▪ Banks are expected to perform due diligence on cryptoassets; classifying them in 
accordance with the scheme set out in the final standard. For Group 1b stablecoins, the 
Committee has agreed that: 

▪ a bank must perform due diligence to ensure that they have an adequate understanding, at 
acquisition and thereafter on a regular basis, of the stabilisation mechanism of the 
cryptoasset and of its effectiveness. As part of that due diligence, a bank must conduct 
statistical or other tests demonstrating that the cryptoasset maintains a stable relationship 
in comparison to its reference asset (basis risk test). Banks must make available to their 
supervisors, upon request, the methodology used and the results of such tests, and the 
supervisors may override the classification based on the test results or the inadequacy of 
the bank’s methodology. 

▪ Disclosure Framework 

▪ The Committee has also refreshed its disclosure framework in the following keyways: 
▪ Reporting Requirements and Templates 

▪ The Committee has also responded to industry feedback to streamline the templates used 
for reporting. It had been pointed at that there was a level of duplication in the reporting, but 
the Committee has elected to maintain requirements that overlap to some extent with Pillar 
3 reporting. 

▪ Definition of "Materiality" 
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▪ The disclosure requirements for "material" cryptoasset exposures have been clarified 
through the introduction of a two-stage test. For Group 2 cryptoassets, reporting using 
Template CAE1 will be expected when the following limbs have been met: 

▪ Stage 1 would ascertain whether a bank’s cryptoasset exposures are material at an 
aggregate level. This stage would be met when a bank’s Group 2 exposure limit calculated in 
accordance with SCO60.116 to SCO60.119 is equal to or greater than 0.3%. 

▪ Stage 2 would be met when a bank’s exposure to an individual Group 2 cryptoasset is greater 
than 5% of total Group 2 cryptoasset exposures. 

ESMA opinion on global crypto firms using their non-EU execution venues; On 31 July 2024, the 
ESMA issued an opinion that is addressed primarily to Member State competent authorities 
which tackles regulatory and supervisory arbitrage risks stemming from specific business set 
ups whereby Multifunction Crypto-asset Intermediaries would only seek authorisation under the 
Markets in Crypto-assets Regulation for brokerage services but intend to leave a large part of 
the group activities (and in particular the operation of a trading platform for crypto-assets) 
outside of MiCAR.  

• The purpose of the opinion is to share relevant criteria to promote supervisory convergence 
and support the NCAs’ assessment of the business model and activities that the applicant 
MCIs intend to carry out, as well as the ongoing assessment of how such activities are 
carried out.  

• The opinion calls for a case-by-case assessment, outlining the specific requirements that 
should be met regarding best execution, conflicts of interest, the obligation to act honestly, 
fairly and professionally in the best interests of clients and the obligation relating to the 
custody and administration of crypto-assets on behalf of clients. 

ESMA delivers opinion on global crypto firms using their non-EU execution venues: ESMA issued 
an Opinion to address the risks presented by global crypto firms seeking authorisation under 
the Markets in Crypto Assets (MiCA) Regulation for part of their activities (crypto brokerage) 
while keeping a substantial part of their group activities (intra-group execution venues) outside 
the European Union (EU) regulatory scope. 

• ESMA recognises risks associated with global crypto firms’ complex structures where 
execution venues fall outside of the scope of MiCA. Such structures may include the 
involvement of an EU-authorised broker effectively routing orders to an intra-group execution 
venue based outside the EU, potentially leading to diminished consumer protection and to an 
unlevel playing field with EU-authorised execution venues. 

• Considering these risks ESMA recommends National Competent Authorities (NCAs) to be 
vigilant during the authorisation process and to assess business structures of global firms 
to ensure that they do not bypass obligations established in MiCA, to protect consumers and 
ensure transparent and orderly functioning of crypto markets.  

• The Opinion calls for a case-by-case assessment, outlining the specific requirements that 
should be met regarding best execution, conflicts of interest, the obligation to act honestly, 
fairly and professionally in the best interests of clients and the obligation relating to the 
custody and administration of crypto-assets on behalf of clients. 

• Crypto-asset execution venues play an important role in the functioning of the crypto-asset 
ecosystem and MiCA sets out comprehensive rules regarding the functioning of trading 

https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=cba32d3ee8&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=7d2f60cbc4&e=9755269a15
https://www.esma.europa.eu/press-news/esma-news/esma-delivers-opinion-global-crypto-firms-using-their-non-eu-execution-venues
https://www.esma.europa.eu/sites/default/files/2024-07/ESMA75-453128700-1048_Opinion_on_broker_models.pdf
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platforms for crypto-assets. This Opinion is part of broader efforts by ESMA and NCAs to 
ensure effective application of MiCA and convergent supervisory practices throughout the 
EU.  

 

EBA consults on guidelines on reporting data under MiCAR; On 15 July, the EBA began consulting 
on draft guidelines on reporting requirements to assist competent authorities and the EBA in 
performing their duties under MiCAR. 

• MiCAR sets out specific regimes for issuers of asset-referenced tokens (ARTs), e-money 
tokens (EMTs) and other crypto-assets, and for crypto-asset service providers. Issuers of 
ARTs are required to report specific information under Article 22 MiCAR for each ART issued 
with an issue value that is higher than EUR 100 000 000. According to the EBA, the data 
provided by the issuers is not enough to allow competent authorities and the EBA to 
discharge their supervisory tasks, in particular, ensuring compliance by issuers with the own 
funds and liquidity requirements.  

• The EBA is also concerned that it would not have sufficient data to properly carry out its 
significance assessment tasks under MiCAR. ARTs and EMTs that are classified as 
significant by the EBA are subject to additional requirements. The EBA has identified these 
data gaps and is consulting on draft guidelines specifying common templates and 
instructions for issuers of ARTs and EMTs to provide the EBA and competent authorities with 
the necessary information to cover these gaps. In addition, these guidelines include common 
templates and instructions that issuers should use to collect the data they need from the 
relevant crypto-asset service providers. The deadline for comments is 15 October.  

• The EBA is holding a related public hearing on 15 September. The draft guidelines are 
expected to apply two months after the publication of their translation in all official EU 
languages. 

• Press release → 
• Consultation → 

ESAs consult on guidelines on explanations, opinions and standardised test under MiCAR; On 12 
July, the ESAs began consulting on draft guidelines on templates for explanations and opinions, 
and the standardised test for the classification of crypto-assets, under Article 97(1) MiCAR.  

• The draft guidelines propose a standardised test, as well as templates for explanations and 
legal opinions that provide descriptions of the regulatory classification of crypto-assets in 
the following cases: (i) asset-referenced tokens (ARTs) – the white paper for the issuance of 
ARTs, which contains comprehensive information about the crypto-asset, must be 
accompanied by a legal opinion that explains the classification of the crypto-asset, in 
particular, the fact it is not an e-money token (EMT) nor a crypto-asset that could be 
considered excluded from the scope of MiCAR; and (ii) crypto-assets that are not ARTs or 
EMTs under MiCAR – the white paper for the crypto-asset must be accompanied by an 
explanation of the classification of the crypto-asset, in particular, the fact it is not an EMT, 
ART or crypto-asset excluded from the scope of MiCAR. 

•  The proposed standardised test acknowledges that the regulatory classification of a crypto-
asset requires case-by-case assessment, taking account of applicable EU and national law, 

https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2fd3dfa861-0c63-43fd-871c-70a58eebac9c%2fConsultation+Paper+on+draft+Guidelines+on+reporting+on+ARTs+and+EMTs.pdf&checksum=F090BED0
https://comms.aoshearman.com/e/vkg9zf9cc5e7q/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2fd3dfa861-0c63-43fd-871c-70a58eebac9c%2fConsultation+Paper+on+draft+Guidelines+on+reporting+on+ARTs+and+EMTs.pdf&checksum=F090BED0
https://comms.aoshearman.com/e/fukou5yjktllvew/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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decisions of the Court of Justice of the EU, decisions of the national court, and any regulatory 
measures or guidance applicable at the national level. Responses to the consultation may be 
submitted until 12 October. The draft guidelines are expected to apply two months after the 
publication of its translation in all official languages of the EU. 

• Press release → 
• Consultation → 

Cantor Fitzgerald to launch Bitcoin financing business to Launch Bitcoin Lending Service; Global 
financial services firm Cantor Fitzgerald announced it would launch a Bitcoin financing 
business with $2 billion in initial financing, and will "substantially grow the operation" in $2 billion 
increments to "support Bitcoin investors' financing needs." 

• During the Bitcoin 2024 Conference, Chair and CEO of Cantor Fitzgerald, Howard Lutnick said 
the firm is "excited to help unlock Bitcoin's full potential and continue bridging the gap 
between traditional finance and digital assets." He said: "Bitcoin, like gold, should be free to 
trade everywhere in the world ... without exception and without limitation ... We will offer 
leverage to those who own Bitcoin." He concluded: "the moral of the story is that we are going 
to welcome Bitcoin into the financing family of global financial markets ... We will build the 
best platform for financing Bitcoin, work with the best custodians and are committed to your 
ecosystem of Bitcoin." 

•  PR Newswire: News Release: Cantor Fitzgerald to launch Bitcoin financing business 
• YouTube: Bitcoin Magazine: Crossroads: TradFi & Bitcoin w/ Howard Lutnick 

 

Ether ETFs debut with over $1B in trading volume The first US ETFs investing directly in ether 
debuted with over $1 billion in trading volume across nine funds. While this is less than the 
$4.6 billion traded during the launch of spot-bitcoin ETFs in January, several of the funds are 
among the top 50 highest-traded US ETF debuts of all time. BlackRock's iShares Ethereum 
Trust ETF saw $248 million in trades, and Grayscale's Ethereum Trust, now an ETF, traded 
around $458 million. CoinDesk  (7/23), Reuters (7/23), Bloomberg 

OMFIF; Harris cannot afford to cede crypto to Trump; Democrats should adopt a more conciliatory 
approach to the industry; This will be the first US electoral cycle in which crypto policy is going 
to play a major role. At present, only one party has done anything to court the crypto community. 
Kamala Harris must lay out her own agenda for cryptoassets or she risks ceding the ground 
entirely to the Republicans. 

• It should be no surprise that the crypto community and the Republican party found they had 
something in common. Crypto has always flaunted its anti-establishment flavour, so the 
party of small government, particularly the version crafted in the image of former president 
Donald Trump, is perhaps its more natural political home. 

• Senior Democrats have certainly done nothing to persuade the crypto community that they 
want to represent its interests in any way. The last four years have been characterised by 
an absence of clarity for the crypto community. Where other jurisdictions – the European 
Union, Switzerland, Hong Kong, Singapore – have put legislation in place to clarify the 
regulatory status of crypto businesses, the US has lagged. While bills have been written – 

https://comms.aoshearman.com/e/idemcmor6qdhuq/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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https://www.youtube.com/watch?v=sPLEIoCb164
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the Financial Innovation and Technology for the 21st Century bill on crypto market 
structures even passed the House with bipartisan support – they have faced stern 
opposition from Senator Elizabeth Warren, among other leading Democrats. 

• President Joe Biden’s decision to veto the overturning of SAB 121 – SEC guidance that 
makes it difficult for banks to hold cryptoassets – also sent a clear signal of the 
administration’s profoundly crypto-sceptic stance. 

• Away from Capitol Hill, the SEC’s ‘regulation by enforcement’ approach has been so divisive 
that some of its own commissioners have broken ranks to criticise it. The agency has 
embarked on a number of unpopular and unsuccessful suits against high-profile 
constituents of the crypto ecosystem (particularly Ripple) that, if successful, would have 
threatened the existence of a US crypto industry. The fact a judge has ruled against them in 
these cases has done nothing to repair the regulator’s reputation in the eyes of the crypto 
community. 

• Funding the campaign 
• Trump has, with characteristic opportunism, identified a segment of disgruntled voters and, 

perhaps more importantly, potential donors. The crypto community contains a large 
number of wealthy individuals for whom a continuation of the hostile approach of the past 
four years is an existential threat to their wealth. 

• Trump announced earlier this year that he would accept campaign donations denominated 
in crypto. He followed up with a promise that the crypto industry would be regulated by 
someone who loves it, even going so far as to say that firing SEC chair Gary Gensler was a 
day one matter. He also promised that the US Treasury would build a bitcoin stockpile by 
keeping the bitcoin it seizes from criminals, rather than auctioning it off. 

• How significant such a stockpile would be will depend on the implementation details. For it 
to be a meaningful strategic reserve would probably require a bill from Congress, but it is 
nevertheless a powerful signal that he considers it an asset that is likely to have persistent 
value. 

• Perhaps more importantly, acquiring 200,000 bitcoin a year over five years will give the US 
a not inconsiderable share of the eventual 21m total bitcoin. This reduction in free-floating 
supply is likely to drive the asset price up. This measure alone might be enough to attract 
campaign finance donations from those with significant bitcoin holdings. 

• Regulating crypto 
• It is possible for Harris to regain control of this issue. Much of the hard work of drawing up 

legislation has already been done. The FIT21 bills and the Stablecoins act, though not 
perfect, would certainly provide the industry with vital regulatory clarity. 

• If Harris takes the forthcoming Democratic National Convention as an opportunity to adopt 
a conciliatory approach towards the crypto industry, treating it as more than a haven for 
illicit finance and investment scams, and promises to throw her weight behind the crypto 
regulation bills, that will go a long way towards eating into the industry support Trump is 
gathering. 

• There is little to be lost, and potentially much to be gained. Few will abandon the Democrats 
because they show support for the growth of the crypto industry – particularly when the 
Republicans have already done so. But luring some of the votes and donations from crypto 
supporters and donors away from the Republican camp, could make a difference in key 
battleground states. 

• More importantly, treating crypto as a partisan issue is not the way to ensure that the fairest, 
most robust legislation, drawing on the best advice, is enacted. Regulating crypto is 
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complicated. While a great many of the criminals and scam artists have been shaken out 
over the past few years (thanks, in part, to the SEC’s energetic pursuit), it remains a potential 
vector for criminal activity and a source of new risks to investors. Properly regulated, it can 
provide economic growth and opportunity. Making it a partisan football would do not just 
the crypto industry, but the country, a disservice. 

• Lewis McLellan is Editor of OMFIF’s Digital Monetary Institute. 

Converts; The integration of cryptocurrencies into mainstream finance through ETFs will likely 
be a pivotal chapter in the evolution of digital assets, writes Joel Kruger, Market Strategist at 
LMAX Digital. While spot bitcoin ETF approval did not spark the immediate revolution some 
enthusiasts hope for, and ethereum ETFs have just launched, the crypto industry as a whole 
is making significant strides, setting the stage for a future where crypto is as ubiquitous and 
regulated as any other major asset class 

The possible crypto impact from Ethiopia’s devaluation; Yet another IMF-encouraged currency 
devaluation affects the livelihoods of millions, this time in Ethiopia. On Monday, the Ethiopian 
government announced the decision to abandon its controlled exchange rate policy, which had 
led to a widening gap (at times more than 100%) between the official rate and the street rate. 
From now on, the birr will trade freely at a market price which, no surprise, turns out to be 
roughly 30% lower on an official basis, with the black market rate lower still. This “forced” 
devaluation may put the country’s exchange rate on a more competitive footing, but it does 
significant damage to livelihoods, especially given the dependence on imports. It also 
massacres any attempt to control the inflation rate, already around 20%. 

• In exchange, the IMF has agreed to lend the nation $3.4 billion, of which $1 billion will be 
distributed immediately. And the World Bank has pledged a further $16.6 billion over three 
years. 

• This money will give the country a chance to rebuild after its debilitating civil war. But it 
comes at a steep price. 

• Devaluations may help competitiveness longer-term, but they do a lot of damage, hurting 
lower-income citizens the most. “Hard assets” have long been a sought-after savings refuge 
for Ethiopians, and with foreign currency so hard to come by, bitcoin has become an obvious 
alternative. 

• This is especially relevant given the government’s initiative to attract more bitcoin mining to 
the region. Both Chinese and Russian bitcoin miners are reportedly there in force. The IMF is 
probably not going to like this, and could pressure the government to cease its electricity 
subsidies and welcoming regulation. 

• So, on the one hand, Ethiopia’s devaluation could support demand for BTC as a hedge against 
inflation and further devaluations; it could also trigger some miner selling if local operations 
have to migrate. 

 Trump pledges crypto-friendly regulations if re-elected; Republican Presidential candidate 
Donald Trump announced at the Bitcoin 2024 conference in Nashville that he would fire SEC 
Chair Gary Gensler and appoint crypto-friendly regulators if re-elected. Trump outlined plans 
to make the US the 'crypto capital of the planet,' including forming a crypto industry advisory 
council, creating a stablecoin framework, and reducing enforcement.  Bloomberg (7/27), 
Cointelegraph (7/27), Axios (7/27), The Block 
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 EU MICA REGULATION 

 

DEVELOPING UK REGULATORY REGIME FOR CRYPTOASSETS 

 

 

AI, Digital finance, SupTech,  RegTech & FinTech 

EU AI Act to come into force on 1 August 2024; The EU’s flagship AI Act was published in the 
Official Journal on 12 July, meaning it will enter into force on 1 August. 

Plans for UK legislation for AI unveiled in King’s speech; On 17 July, King Charles III announced 
the government’s plan to introduce AI-specific legislation for the UK, during an address to the Lords 
and Members of the House of Commons. 

• Whilst not expressly mentioned in the King’s speech (instead, a reference was made to 
establishing “the appropriate legislation”), the new Labour Government is expected to 
introduce an AI bill for the UK, to follow Labour’s recent manifesto pledge to introduce 
new legislation to govern development of AI technologies. 

• A standout claim in Labour’s manifesto is that “Labour will ensure the safe development 
and use of AI models by introducing binding regulation on the handful of companies 
developing the most powerful AI models”. In addition, Labour promise to ban “sexually 
explicit deepfakes.” 

• Labour’s hands-on approach may depart from the former Conservative Government’s 
stated “Pro-Innovation Approach” and refusal to introduce AI-specific legislation. These 
statements signal an intention to create binding regulation to address a “handful” of 

https://www.cliffordchance.com/insights/resources/hubs-and-toolkits/talking-tech/en/articles/2020/10/crypto-mica-regulation.html
https://sites-simmons-simmons.vuturevx.com/e/es0scpcir55dr3q/7e61001c-aa24-49d1-8189-82e1c12e235e
https://sites-simmons-simmons.vuturevx.com/e/qt02iigbdzp5ldw/7e61001c-aa24-49d1-8189-82e1c12e235e
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companies developing the most “powerful” AI models, though it has not yet been made 
clear how these models are to be defined. 

• No further details have been provided as to the status of an AI bill for the UK, and the 
timing of any bill is yet uncertain. It remains to be seen if this specific approach to AI 
regulation will continue throughout the Labour Party’s time in government. 

AI law proposed in Turkey; On June 26, the Artificial Intelligence Bill was introduced to the 
Parliamentary Committee of Turkey, and is presently under review.  

• The Bill aligns closely with the EU AI Act, classifying AI systems in accordance with their 
risk levels and implementing specific requirements across different AI systems. The bill 
also introduces strict penalties for failure to comply with conformity assessments and 
registration of AI systems. 

• This will be the first specific law or regulation in Turkey to govern AI, marking a significant 
legislative step in a rapidly growing AI market. Furthermore, the risk-based approach, as 
adopted from the EU model, highlights Turkey’s intention to foster AI innovation while 
ensuring that AI systems are closely and safely monitored. 

Cyberspace Administration of China issues guidelines for AI; On 3 July, the Cyberspace 
Administration of China (CAC) issued its Guidelines for the Construction of a National 
Comprehensive Standardisation System for the AI Industry. The Guidelines aim to: 

i. strengthen the planning of AI standardisation work systems, 
ii. accelerate the construction of a standards system that meets the needs 

of high-quality development in the AI industry, and 
iii. make better use of the supporting role of standards in advancing 

technological progress, promoting enterprise development, leading 
industrial upgrading, and ensuring industrial security. 

• This will be done by setting goals such as the formulation of over 50 new national 
standards and industry standards by 2026, with “at least 20” international standards to 
accelerate the “high-quality development of the AI industry”. 

• The Guidelines outline basic support standards to be introduced for data services, smart 
chips, sensors, computing equipment, computing centres, system software, 
development frameworks, and software-hardware collaboration. They also address key 
technical standards for machine learning, knowledge graphs, large models, natural 
language processing, intelligent speech, computer vision, biometric recognition, human-
machine hybrid intelligence, intelligent agents, swarm intelligence, cross-media 
intelligence and embodied intelligence. 

Philippines planning to issue national AI governance framework by year end; In its latest National 
AI Strategy Roadmap, the National Economic and Development Authority of the Philippines has 
proposed a national AI governance framework, which is likely to be published by the end of the 
year. 

• The AI Strategy Roadmap builds on a previous iteration published in 2021, updating this 
to incorporate issues specific to generative AI, and further discussions around ethics 
and governance of AI. Additionally, the Trade and Industry Secretary, Alfredo Pascual, 

https://sites-simmons-simmons.vuturevx.com/e/coeakrnrjvxgnq/7e61001c-aa24-49d1-8189-82e1c12e235e
https://sites-simmons-simmons.vuturevx.com/e/kskou8kjxci5vlq/7e61001c-aa24-49d1-8189-82e1c12e235e
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noted that this framework will establish “the approved scope and limitations of what 
developers and stakeholders can do.” 

EU governments open debate on copyright and generative AI; On 3 July, EU governments debated 
various issues, including reservation rights, content protection, and copyright and generative AI. 
The debate also considered whether a new copyright infringement liability regime should be 
introduced in relation to AI-generated output.  

• This debate took the form of a detailed questionnaire presented by the government of 
Hungary. 

• More substantive discussions in relation to these issues are due to be heard in 
September and October this year, with governments given until 1 October to submit 
written comments. Once all comments are provided, these will be compiled into a 
“stocktaking paper”, which will then be presented on 11 December. 

EDPB launches AI Auditing project; On 27 June, the European Data Protection Board (EDPB) 
introduced the AI Auditing project, which aims to help parties understand and assess data 
protection safeguards in the context of the AI Act. 

• In particular, it may help DPAs to inspect AI systems by defining a methodology in the 
form of a check-list to perform an audit of an algorithm, and proposing tools to enhance 
transparency. 

High costs slow adoption of common domain model The common domain model, a derivatives 
data standard proposed by ISDA in 2017, continues to face slow adoption despite its 
potential to save banks $3 billion annually by streamlining post-trade processes. High costs 
and the lack of regulatory requirements are major hurdles. While banks like BNP Paribas and 
JPMorgan are working on CDM projects, and vendors like Vermeg and CloudMargin are 
integrating it into their systems, many institutions remain hesitant. Risk  

AFME published a report titled “Digital Finance in the EU – Priorities for fostering resilient, 
innovative and competitive financial markets”, presenting its recommendations for 
supporting the development of capital markets and increased access to finance for the real 
economy through new technologies. 

• The report focuses on the following main areas: 

• Unlocking the benefits of tokenisation and DLT technologies in capital markets 
• Supporting an effective data ecosystem 
• Promoting a secure and resilient EU digital finance sector 
• Leveraging the opportunities from the use of artificial intelligence (AI) 

 

https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=7e61001c-aa24-49d1-8189-82e1c12e235e&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fcontent.mlex.com%252F%2523%252Fcontent%252F1574709%252Fgenerative-ai-and-copyright-in-focus-as-eu-governments-puzzle-over-gaps-in-legislation%253Freferrer%253Demail_dailycontentset%2526dailyId%253D8fd965fd8a3e4cc59b77db2a1d1744f2%2526paddleid%253D203%2526paddleaois%253D2009%26data%3d05%257C02%257CRobert.Clacy%2540simmons-simmons.com%257Ce4fcb4c275604c652d5808dca027eb35%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638561340541691595%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dBZFQArnbGD0bTE%252BmAMSBayXd6noR6Jg%252BUi49OebIezA%253D%26reserved%3d0&checksum=9C6ACFDFhttps://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=7e61001c-aa24-49d1-8189-82e1c12e235e&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fcontent.mlex.com%252F%2523%252Fcontent%252F1574709%252Fgenerative-ai-and-copyright-in-focus-as-eu-governments-puzzle-over-gaps-in-legislation%253Freferrer%253Demail_dailycontentset%2526dailyId%253D8fd965fd8a3e4cc59b77db2a1d1744f2%2526paddleid%253D203%2526paddleaois%253D2009%26data%3d05%257C02%257CRobert.Clacy%2540simmons-simmons.com%257Ce4fcb4c275604c652d5808dca027eb35%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638561340541691595%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dBZFQArnbGD0bTE%252BmAMSBayXd6noR6Jg%252BUi49OebIezA%253D%26reserved%3d0&checksum=9C6ACFDF
https://sites-simmons-simmons.vuturevx.com/e/1kootqfpipt18a/7e61001c-aa24-49d1-8189-82e1c12e235e
https://r.smartbrief.com/resp/snrnBWmgBjDCzfoFCidWqYCicNStye?format=multipart
https://r.smartbrief.com/resp/snrnBWmgBjDCzfoFCidWqYCicNStye?format=multipart
https://bit.ly/3WImUzv
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Chapter 3 – Cybersecurity and ICT resilience  

a. DORA implementation  

• The Digital Operational Resilience Act (DORA) took effect on 16 January 2023, with final 
industry compliance required by 17 January 2025. The regulation underscores the 
importance of digital operational resilience in today’s increasingly interconnected and 
digitised landscape and seeks to expand the reach of European regulators by bringing both 
financial institutions that operate in Europe and providers of information and communication 
technology (ICT) to these firms in scope. Compliance with DORA is a top priority given 

https://media.licdn.com/dms/document/media/D4E1FAQEA5khcoVJIPA/feedshare-document-pdf-analyzed/0/1722522128868?e=1723680000&v=beta&t=pZLGUTzv7fbpIP-f1rmghzTfJ4dGUUmOOUiEZlJr8LQ
https://media.licdn.com/dms/document/media/D4E1FAQEA5khcoVJIPA/feedshare-document-pdf-analyzed/0/1722522128868?e=1723680000&v=beta&t=pZLGUTzv7fbpIP-f1rmghzTfJ4dGUUmOOUiEZlJr8LQ
https://media.licdn.com/dms/document/media/D4E1FAQEA5khcoVJIPA/feedshare-document-pdf-analyzed/0/1722522128868?e=1723680000&v=beta&t=pZLGUTzv7fbpIP-f1rmghzTfJ4dGUUmOOUiEZlJr8LQ
https://media.licdn.com/dms/document/media/D4E1FAQEA5khcoVJIPA/feedshare-document-pdf-analyzed/0/1722522128868?e=1723680000&v=beta&t=pZLGUTzv7fbpIP-f1rmghzTfJ4dGUUmOOUiEZlJr8LQ
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financial entities’ increasing use of ICT and dependence on third-party ICT service providers, 
as well as the heightened focus on ICT and cyber-related risks impacting these third parties. 

• Work on the implementation of DORA’s comprehensive requirements will be central in the 
coming months and will lay the foundation for a harmonised, secure and resilient EU digital 
financial sector. In this respect we emphasise the following priorities for the next phase:  

• Explore mechanisms for developing best practice industry guidance on operational and 
cyber incidents: In the future, EU authorities will be in possession of a high level of cyber 
related intelligence, collated through incident reporting, resilience testing and regulatory 
supervision. Formal mechanisms are required to enable this information to be strategically 
leveraged at the aggregate level and factored into best practice guidance. Rather than 
sharing live incident reports, the authorities should focus on rationalising inconsistent 
reporting frameworks that fragment reporting across products and sectors with different 
reporting classifications and thresholds serving to inhibit the cybersecurity of the EU. Such 
coordination and collective action would build upon the legislative developments of the last 
Commission. In this context EU policymakers should also explore whether a public-private 
community could identify key trends from recent periods of disruption, distilling best practice 
techniques for financial entities in mitigating and responding to such risks.  

• Review and consolidate the existing EU frameworks addressing operational risk and 
resilience and third-party risk management: With DORA being part of a broader regulatory 
framework where sector specific rules interact and sometimes overlap with horizontal or 
product specific rules, it will be important to ensure a coherent regulatory environment, 
particularly for a heavily regulated sector like financial services. In recent years EU regulatory 
requirements on outsourcing, operational risk and cyber security and incident response have 
been significantly enhanced, through both sectoral legislation and horizontal proposals. The 
result is an increasingly fragmented landscape with several overlapping, and at times 
inconsistent frameworks. The Commission should map the interdependencies and resolve 
duplications and inconsistencies in regulatory expectations (including across outsourcing 
and registers, and incident reporting), before introducing further requirements. This should 
include reviewing issues which have arisen through Member State application of EU 
initiatives and conflicting or overlapping horizontal product regulation13.  

• Reject efforts at the national level to introduce sovereignty/localisation requirements into EU 
frameworks: As the sector has increased their reliance on technology services provided by 
large technology companies (Big Tech), the associated risks are being managed through 
effective third-party oversight, operational resilience and cybersecurity frameworks. Seeking 
in future to restrict EU firms from accessing non-EU providers, such as global Big Tech firms, 
could severely risk both operational stability and market choice. It additionally undermines 
the careful balance which was achieved in the milestone DORA Regulation, where attempts 
to impose data localisation obligations were rightly rejected. Such obligations should not be 
reproposed in the form of technical measure (e.g. cybersecurity certifications).  

• Adopt a proportionate approach in the early phases of DORA implementation: At a more 
operational level in the short term, there remains a significant uplift challenge associated 
with DORA. Financial entities will be rolling out their DORA programmes over the course of 
2024/25, spanning multiple operational and technological domains, with little opportunity for 
preparation where final technical standards were only released 6 months in advance. A 
proportionate and risk based approach to supervision, especially in the early phases, will be 
critical 
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The UAE’s financial services sector: Can Project mBridge accelerate digital transformation? The 
Central Bank of the UAE (CBUAE) has successfully launched the Project mBridge Minimum 
Viable Product platform for early adopters. 

• The mBridge project is a multi-central bank digital currency (CBDC) common platform for 
wholesale cross-border payments and settlements. The technology can help connect 
economies and support international trade and cooperation outside the MENA region. The 
aim of the project is to facilitate efficient, low-cost, and instant cross-border payments 
settled in central bank money. 

• The CBUAE anticipates the growing use of the mBridge platform for cross-border payments 
among the participating jurisdictions. The CBUAE and other banks across Hong Kong, 
Thailand and China have launched the Minimum Viable Product (MVP) phase of the project. 

• CBUAE’s launch of the MVP is part of the Phase 1 implementation of their CBDC strategy. 
They are preparing for implementation of Phase 2 which will include domestic CBDC 
payments and enhancements of cross-border fund transfers. 

• His Highness Sheikh Mansour Bin Zayed Al Nahyan initiated the first cross-border payment 
of ‘Digital Dirham’ (CBUAE’s CBDB) to China worth AED 50 million via mBridge in January 
2024. 

• Many UAE licensed financial institutions have been onboarded on the platform and those 
onboarded can initiate and process cross-border CBDC payments. 

• The platform is a key initiative under the CBUAE’s FIT program which aims to accelerate the 
digital transformation for the UAE’s financial services sector. 

OMFIF; Re-imagining data as critical public infrastructure; The UK must reset its relationship with 
data; We have already entered the ‘in-between years’, a critical period where the foundations of 
our future digital economy are being laid, and labour is being divided between people and 

https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=20b7fa540c&e=9755269a15
https://www.omfif.org/2024/07/re-imagining-data-as-critical-public-infrastructure/
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artificially intelligent ‘machines’. Policies set by the new Labour government in the UK will bear 
consequences for generations to come. How we manage, regulate and leverage data will shape 
the economic future and the very fabric of society. The time for bold action is now. 

• Data is the hidden lifeblood of our digital economy. We need to reimagine and reset our 
relationship with it by creating a framework, culture and societal norms to foster innovation, 
equity and fairness. Most critically, we must be able to leverage data to enable and maintain 
sustainable economic growth. However, our current relationship with data is fundamentally 
broken. The new Labour government will need to take bold action if the UK is to realise the 
opportunities of AI and data for the economy and society. 

• Data monopolies; Over the past 30 years, we have left unchecked a small enclave of 
organisations to amass unprecedented power, economic capture and market control 
through data hoarding. This has created new forms of monopolies that threaten the 
foundations of fair competition and innovation. 

• Google, Apple, Meta, Microsoft and Amazon (referred to as GAMMA by the UK’s Digital 
Markets Unit) have a staggering combined market capitalisation of circa $8.5tn (more than 
twice the gross domestic product of Germany). They have turned our digital exhausts – every 
click, swipe and interaction – into a shareholder goldmine, often at the expense of individual 
privacy and societal well-being. Our market economies have never been so distorted nor 
dependent on so few organisations. 

• Simplistic solutions like treating and recognising data as an asset or focusing solely on data 
minimisation (collecting and retaining only the personal information necessary for a specific 
purpose) are not the answer. Many people argue that recognising data as a tangible asset 
could incentivise better management practices, but it could also exacerbate predatory data 
collection. Data minimisation might enhance privacy and reduce environmental impact but 
would hinder innovation in crucial fields like healthcare, where extensive, diverse and 
comprehensive datasets are vital for breakthroughs. 

• Data as public infrastructure; The Open Data Institute wants to see data treated and 
recognised as essential infrastructure, reimagining it as a force for socioeconomic progress 
– a public good. Think about how we (mostly) take for granted trust in our financial payment 
networks, transportation networks and energy grids. These infrastructures depend on 
policies, institutions, professions and regulatory ecosystems to distribute their value 
equitably. Data should be no different. 

• Learning from data access attempts embedded in the European Union’s Digital Services Act, 
the Labour government could accelerate remedies and reforms in digital markets. It could 
stipulate that dominant digital platforms share anonymised datasets for public benefit, 
research and economic experimentation. This would align with the Labour manifesto 
commitment of a National Data Library and support public purpose research, citizen data 
literacy and opportunities for industry innovation. 

• The UK needs to learn fast from what has not worked in the EU and mandate these platforms 
to fund data access and data stewardship under appropriately controlled conditions. This 
approach could level the playing field over time, enabling researchers, policy-makers and new 
market entrants access to data infrastructure to unlock innovation and enable competition. 

• Our relationship with data; We need to identify new ways for individuals to recognise and 
share the value their information generates for them and for society. This could include 
exploring concepts associated with a ‘data dividend’, where individuals, communities and 
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collectives receive appropriate compensation for the use of their personal data by 
companies. 

• Creating a data ‘rights agency’ could enforce new regulations, mediate disputes and reform 
consumer interests in the data economy. The power of existing regulators needs to be 
extended by building on legislation like the UK’s consumer and markets bill to recognise and 
address power asymmetries in the market. 

• International data strategy; Investing in data as critical infrastructure means looking afresh 
at the physical infrastructure like data centres and networks. But it also necessitates re-
examining the legal structures, governance frameworks, regulatory rules, principles and 
‘softer’ infrastructure of standards, protocols and, perhaps most crucially, skills. 

• Just as the transformational 1944 GI Bill in the US introduced a range of measures to 
mobilise a generation of war veterans in the post-war skilled labour market, so the UK now 
needs similarly ambitious policies to prepare policy-makers, regulators and, critically, small 
to medium-sized enterprises to take advantage of this new industrial revolution. If they can 
access high-quality, trustworthy and reliable data infrastructure and are equipped to work 
with it, economic growth will be inevitable. 

• The Labour government should convene international policy-makers to advance a 
multilateral data strategy. It should focus on how, why and what categories of data (personal, 
commercial, public) should be collected, stored, shared and used and how advancing data 
access from concentrations of power should be tackled – at a national level as well as 
internationally. The UK can lead with a comprehensive ‘data and AI skills bill’ that is fit for the 
21st century. 

• By reimagining data as critical infrastructure and enabling better access to it, we can create 
a more accessible, equitable and productive digital economy and put a better foot forward 
against our most existential threats – rather than perpetuate the digital feudalism of today. 
The future of our digital world is not predetermined and should be shaped by the policies we 
enact, the institutions we build and the standards and values we prioritise and hold ourselves 
accountable for. Let’s call upon policy-makers to be bold and brave and make sure it’s a 
future we’re proud to pass on to the next generation. 

• Stuart Coleman is Director, Consultancy and Learning, Open Data Institute. Elena Simperl is 
Professor of Computer Science, Kings College London and Director of Research, ODI. 

OMFIF; Project mBridge reaches ‘MVP’ stage; HKMA Senior Fintech Director Yvonne Tsui 
discusses the CBDC initiative’s milestone; Project mBridge, the multi-central bank digital 
currency arrangement that connects different jurisdictions to a single common technical 
infrastructure, reached minimum viable product stage in June 2024, inviting further 
international participation. 

• The project originated from the collaboration between the Bank of Thailand and the Hong 
Kong Monetary Authority. In 2021, the project further combined efforts from the Bank for 
International Settlements’ Innovation Hub Hong Kong Centre, Bank of Thailand, Central Bank 
of the United Arab Emirates, Digital Currency Institute of the People’s Bank of China, HKMA 
and, as of June this year, the Saudi Central Bank. 

• Katie-Ann Wilson, managing director of OMFIF’s Digital Monetary Institute, sat down with 
Yvonne Tsui, senior fintech director at the HKMA, to explore what reaching the MVP stage 
means for the project, how the private sector should get involved and further questions 
around its expansion. 

https://www.omfif.org/2024/08/project-mbridge-reaches-mvp-stage/
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• Katie-Ann Wilson: Project mBridge has reached MVP stage. Can you tell us what that means? 
• Yvonne Tsui: MVP is the abbreviation for ‘minimum viable product’. It refers to a basic version 

of a product, containing enough features to be launched and used by early adopters. 
Participating jurisdictions can use the mBridge MVP platform to undertake real-value 
transactions, subject to their own preparedness. 

• The mBridge MVP stage enables the project team to gather feedback from early adopters on 
an ongoing basis, which in turn allows us to work on iterative enhancements before the 
platform enters full production stage. 

• KAW: We understand the private sector will be getting involved in further enhancing mBridge 
MVP. What kind of work will they be doing? 

• YT: Given the high compatibility of the mBridge MVP platform, it could serve as a testbed for 
add-on technology solutions, such as solutions that could support foreign exchange and 
liquidity as well as anti-money laundering and combatting the financing of terrorism 
compliance to supplement the operation of mBridge. 

• In addition, the MVP platform could act as a testbed for new use cases, interoperability with 
other platforms, as well as evaluating potential synergies with innovative private sector 
solutions. The project team is now inviting private sector firms to propose solutions and use 
cases by completing the participation form prepared by the BIS Innovation Hub. 

• KAW: Can you expand on the governance structure for Project mBridge. How do central 
banks’ decisions factor into this multi-CBDC initiative? 

• YT: The platform is supported by a fit-for-purpose governance structure consisting of a 
steering committee and five subcommittees: business, legal, policy, risk and compliance, and 
technology. The steering committee formulates strategies and policies, while the five 
subcommittees provide expert guidance and support to the steering committee. As the 
project continues to evolve and the network continues to expand, the governance structure 
may change from time to time as needed. 

• At present, given that the project is in the initial MVP stage, decisions at SteerCo level are 
made based on a consensus-focused approach. Similar to the governance structure, this 
arrangement may evolve as the project team gathers more experience during the MVP stage. 

• KAW: What were the trade-offs in using a single system for mBridge over other 
interoperability models? 

• YT: mBridge’s single system can achieve interoperability with domestic traditional clearing 
systems and participants from multiple jurisdictions can directly reach one another on a 
single, integrated technical platform. However, building this single system model was 
challenging. This is because, in principle, all participants would need to accept the same 
rulebook, reaching an agreement in various legal and governance aspects. The process 
required a lot of effort. 

• That said, it has been proven that, if we embrace new governance and regulatory approaches 
with an open mind and continue to strengthen international collaboration, these challenges 
can be overcome. It is like choosing a difficult hiking trail. It is only when you reach a certain 
height that you see the beautiful scenery. 

• KAW: How extensive do you expect the geographic scope to get? Do you expect to see other 
regions emulating the mBridge model? 

• YT: The project already has wide geographical representation in the sense that the observing 
members come from almost every continent – Africa, Asia, Oceania, Europe, North America 
and South America. Now that the project has reached MVP stage, we believe both central 
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banks and commercial banks that are interested in the project would approach the project 
team to understand more. 

• CBDCs are gaining global momentum, with nine out of 10 central banks exploring them, and 
more than half are now developing or running pilot projects. If other regions are trying to build 
a platform similar to mBridge in the future, we would very much welcome it, and would like 
to see these platforms interoperable with one another. 

EU AI ACT 

 

Fintech amending directive 

 

DISTANCE MARKETING OF FINANCIAL SERVICES 

 

PSD3 & Open Finance: EU Financial Data Access And Payments Package 

https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
https://www.cliffordchance.com/briefings/2023/07/keeping-pace-with-eu-payments--the-psd3-and-open-finance-proposa0.html
https://www.cliffordchance.com/briefings/2021/09/impact-of-the-new-eu-ai-regulation-on-financial-sector-firms.html
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EU AI Act, which came into force on 01st August 

EU AI Act in a nutshell; The EU AI Act is a comprehensive, sector-agnostic EU regulation which 
applies directly in Member States.  

• The EU AI Act’s approach is risk-based and distinguishes between: 
o Prohibited AI systems 
o High-risk AI systems 
o General-purpose AI (GPAI) models 
o Other AI systems that are low risk. 

• The EU AI Act applies to the entire AI value chain, and sets out different requirements for 
providers, deployers, importers and distributors of AI systems. The Act applies 
notwithstanding the location or establishment of the operator - most importantly, it applies 
to providers of AI systems or GPAI models marketed in the EU, and deployers of AI systems 
used in the EU or whose output is used in the EU. 

• Every organisation that uses or deals with AI in some way will need to consider the possible 
impact of the EU AI Act. 

• The key questions organisations should ask in determining the impact of the Act are: 
o Technology: Do we use or deal with AI technology, notably AI systems or GPAI 

models? 
o Role: Are we a provider, deployer, distributor or importer of that technology? 
o Scope: Do we fall within the territorial scope of the Act? 
o Risk category: Which risk category do we fall under for each AI system or GPAI 

model? 
• The EU AI Act will be implemented in stages, with the first provisions on prohibited AI and AI 

literacy applying in February 2025. 
o View the timeline here. 
o Read the EU AI Act here. 

• This interactive EU AI Act Flowchart is designed to allow you to determine the impact of the 
Act on a particular AI use case or tool. 

• This Quick Guide also provides an explanation the Act’s risk classifications, including the 
prohibition of specific AI uses, the obligations on providers and deployers of high-risk AI 
systems and GPAI models, and the more limited transparency requirements for low-risk AI 
systems. 

• The first webinar in our EU AI Act webinar series, “EU AI Act: in force, what next?” provides a 
comprehensive overview of the key aspects of the Act. It covers the essential points such as 
scope, timelines, definitions of AI, risk categories, categorisations of organisations under the 
Act, scope and exemptions. 

https://sites-simmons-simmons.vuturevx.com/e/l0kdkoykwwoziw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/jp0cxayrgi9wyqg/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/wjkedvpwkvkrlkq/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/dxu6hpynislgrhw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/dxu6hpynislgrhw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://sites-simmons-simmons.vuturevx.com/e/zsuchxhv12kw9dw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://www.cliffordchance.com/briefings/2023/07/keeping-pace-with-eu-payments--the-psd3-and-open-finance-proposa0.html
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o This library of on-demand webinars, addressing various aspects of the EU AI Act and 
how it applies in certain jurisdictions or sectors. A webinar library is here. 

 

Sanctions 

Reed Smith's webinar: Sanction strategies: focus on India, China and the Middle East - Replay 

EU outlines options to extend Russian asset freeze The EU has proposed two options to extend the 
freeze on Russian Central Bank assets to address US concerns over a G7 plan to provide Ukraine 
with $50 billion in aid. The options include an open-ended immobilization reviewed regularly or 
extending the rollover period to up to 36 months. The US is seeking more durable assurances from 
the EU, whose sanctions require unanimous renewal every six months. Bloomberg 

General Licence INT/2024/4919848 extended; On 2 August 2024 General licence - 
INT/2024/4919848, National Settlement Depository was extended and now expires on 12 October 
2024 23:59. 

EU New Consolidated Sanctions List:  

• PDF - v.1.0  
• CSV - v.1.0  
• CSV - v.1.1  
• XML (Based on XSD) - v.1.1  
• XML (Based on XSD) - v.1.0  

 

Russia’s war of aggression against Ukraine: Council renews economic sanctions for a further 6 
months; The Council today renewed the EU restrictive measures in view of the Russian Federation's 
continuing actions destabilising the situation in Ukraine for a further 6 months, until 31 January 2025. 

These sanctions, first introduced in 2014, were significantly expanded since February 2022 in response 
to Russia’s unprovoked, unjustified and illegal military aggression against Ukraine. 

• They currently consist of a broad spectrum of sectoral measures, including restrictions on 
trade, finance, technology and dual-use goods, industry, transport and luxury goods. They 
also cover: a ban on the import or transfer of seaborne crude oil and certain petroleum 
products from Russia to the EU, a de-SWIFTing of several Russian banks and the suspension 
of the broadcasting activities and licenses in the European Union of several Kremlin-backed 
disinformation outlets. Additionally, specific measures enable the EU to counter sanctions 
circumvention. 

• As long as the illegal actions by the Russian Federation continue to violate the prohibition on 
the use of force, which is a serious breach of obligations under international law, it is 
appropriate to maintain in force all the measures imposed by the EU and to take additional 
measures, if necessary. 

https://sites-simmons-simmons.vuturevx.com/e/zsuchxhv12kw9dw/76a906cb-6fc8-4cd9-bf0b-4fcea2ae6da6
https://event.webcasts.com/starthere.jsp?ei=1673152&tp_key=ed83b7f729
https://r.smartbrief.com/resp/smevBWmgBjDCwwAaCidWqYCicNmqEs?format=multipart
https://r.smartbrief.com/resp/smevBWmgBjDCwwAaCidWqYCicNmqEs?format=multipart
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3Lmdvdi51ay9nb3Zlcm5tZW50L3B1YmxpY2F0aW9ucy9vZnNpLWdlbmVyYWwtbGljZW5jZS1pbnQyMDI0NDkxOTg0OCIsImJ1bGxldGluX2lkIjoiMjAyNDA4MDIuOTg0ODcyMzEifQ.guOj-ASXR4xkjtqX4hrViwqASsqp9b2z7Nllis0_Sp8/s/921889316/br/246816038003-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsInVybCI6Imh0dHBzOi8vd3d3Lmdvdi51ay9nb3Zlcm5tZW50L3B1YmxpY2F0aW9ucy9vZnNpLWdlbmVyYWwtbGljZW5jZS1pbnQyMDI0NDkxOTg0OCIsImJ1bGxldGluX2lkIjoiMjAyNDA4MDIuOTg0ODcyMzEifQ.guOj-ASXR4xkjtqX4hrViwqASsqp9b2z7Nllis0_Sp8/s/921889316/br/246816038003-l
https://webgate.ec.europa.eu/fsd/fsf/public/files/pdfFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList/content?token=n002ynl7
https://r.newsletter.consilium.europa.eu/mk/cl/f/sh/SMK1E8tHeG13GYIjMzH83Rqi4LAM/XzNyZwnAfH8h
https://r.newsletter.consilium.europa.eu/mk/cl/f/sh/SMK1E8tHeG13GYIjMzH83Rqi4LAM/XzNyZwnAfH8h
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• Background 
• On 31 July 2014, the Council adopted Decision 2014/512/CFSP concerning restrictive 

measures in view of Russia's actions destabilising the situation in Ukraine. 
• In addition to the economic sanctions on the Russian Federation, the EU has in place different 

types of measures in response to Russia’s destabilising actions against Ukraine. These 
include restrictions on economic relations with the illegally annexed Crimea and the city of 
Sevastopol as well as the non-government-controlled areas of Ukraine in the oblasts of 
Donetsk, Kherson, Luhansk, and Zaporizhzhia; individual restrictive measures (asset freezes 
and travel restrictions) on a broad range of individuals and entities, and diplomatic measures. 

• Since 24 February 2022, the EU has adopted 14 unprecedented and hard-hitting packages of 
sanctions in response to Russia’s full-scale invasion of Ukraine. 

• In its conclusions dated 27 June 2024, the European Council reiterated its continued support 
for Ukraine’s independence, sovereignty and territorial integrity within its internationally 
recognised borders and reconfirmed the EU’s unwavering commitment to providing 
continued political, financial, economic, humanitarian, military and diplomatic support to 
Ukraine. The European Council also strongly condemned the recent escalation of hostilities 
by Russia, in particular the further intensified attacks against civilians and civilian and critical 
infrastructure, especially in the energy sector.  

• European Council conclusions, 27 June 2024 
• EU sanctions against Russia (background information) 
• EU response to Russia’s war of aggression against Ukraine (background information) 

 

Russia, crypto and sanctions; Russia has passed two new laws that both support and limit its crypto 
ecosystem. 

• The first legalizes Bitcoin mining as of November 1, with oversight spread between different 
institutions. Companies cannot advertise cryptocurrencies, nor offer them to the general 
public without some participation restrictions. And the government reserves the right to ban 
or restrict cryptocurrency transactions to maintain monetary stability. 

• The second law passed this week supports cryptocurrency settlement. As of September 1, 
Russia’s central bank will have power to authorize companies to settle cross-border trade 
and exchange transactions in digital currencies. This will start with an experimental regime, 
which includes the creation of an official crypto platform connected to the national payment 
system. 

• This is in line with recent comments from senior officials about the utility of digital assets 
when it comes to getting around sanctions. It does not necessarily mean sanctioned 
companies have freedom to trade with whoever – there will still be global penalties for any 
business caught transacting with these entities. But, with the list getting so long, even non-
sanctioned businesses are struggling to complete trades. 

https://data.consilium.europa.eu/doc/document/ST-15-2024-INIT/en/pdf
https://www.consilium.europa.eu/en/policies/sanctions-against-russia/
https://www.consilium.europa.eu/en/policies/eu-response-ukraine-invasion/
https://substack.com/redirect/81f86af9-7d2c-422e-98e6-5ebed303b238?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
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• Will crypto make sanctions less effective? It’s early still, and it’s a lot more complicated than 
it sounds. It’s not just about “hey, here’s some BTC, we are good?”. It’s about accounting rules 
(which don’t allow acceptance of non-money as settlement, and digital currencies are not yet 
officially defined as money – plus, do you value the asset at time of contract or time of 
transfer, and is it net of fees?). It’s also about banking (someone along the chain will be 
worried about getting debanked should their involvement in crypto trades be confirmed). And 
it requires the legal recognition of settlement in a non-money asset, to avoid the sender taking 
delivery of payment but then denying there was a sale contract. Plus, a lot of other moving 
parts that we never think about when transacting would also need to fall into line, when it 
comes to business-to-business cross border trade. All this would need to happen in the 
originating and the receiving jurisdictions. 

• But longer term, yes, crypto will make sanctions less effective. This will enable some deeply 
awful criminal activity and financing. But it will also allow individuals and businesses unfairly 
caught up in the sanctions web to have access to basic goods and services. And it will 
weaken the ability of the US to weaponize the dollar. 

• Ironically, that might be what saves the dollar’s reserve currency status – holding dollars 
should be a choice, not an imposed obligation that can then be used against a country’s 
population, and against which governments are moving to protect themselves by diversifying 
reserves. 

Russian counter-sanctions: new measures targeting ‘unfriendly’ foreign investors in Russia (II); 
Russia has responded to the imposition of worldwide sanctions after the invasion of Ukraine with a 
wave of stringent counter-sanctions. The most recent measures tighten the complex web in which 
more than 2,000 foreign businesses remain caught. They include new expropriation measures targeting 
U.S.-owned or controlled assets in Russia, and increased costs for businesses seeking to sell their 
assets and exit the country 

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EWLMwqB5SB1Bnyaj0D6EsTYBfQ-12i135bb4KKOSUesE2w?e=5gqmya
https://substack.com/redirect/2c99e511-8574-4332-b8b5-ca58dd62e691?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
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• An increasing number of “unfriendly” foreign investors have had their Russian assets placed 
under external management. While stated to be “temporary,” the measure can be terminated 
only by the decision of the Russian President. 

• A new decree provides for the tit-for-tat confiscation of U.S.-owned or controlled assets in 
Russia following any use of Russian sovereign assets by the U.S. authorities to provide 
assistance to Ukraine. 

• The announcement by the European Union and G7 member countries of similar plans to use 
amounts generated by Russian sovereign assets to support Ukraine has likewise been met 
with threats by Moscow of further counter-sanctions. 

• Meanwhile, Moscow has steadily tightened requirements for foreign investors exiting Russia, 
imposing additional regulatory hurdles and increasing the amount payable to the Russian 
budget from any disposal of assets to 15% of the assets’ market value. A mandatory 50% 
discount from market value has been retained. 

• Additionally, the use of buy-back options has been severely restricted. Such options must 
generally now be exercised within two years of exit, at full market value. 

• There have been changes to the regime for so-called “Type C” accounts, including to ensure 
that funds and securities held in such accounts remain (exclusively) available to the Russian 
State. 

• The purported suspension by Russia of key provisions of its double taxation conventions 
with “unfriendly” countries has further exposed investors from these jurisdictions to 
increased tax burdens, including as regards dividend distributions and other income 
payments derived from Russia. On June 17, 2024, the U.S. Treasury Department confirmed 
the suspension, by mutual consent, of the relevant provisions of the 1992 U.S.-Russia double 
taxation convention. The suspension will take effect both for taxes withheld at the source 
and for other taxes on August 16, 2024. 

• A prohibition on the sale of certain categories of intellectual property rights by “unfriendly” 
foreign parties to Russian buyers without government approval has been introduced. 
Payments for such transactions are to be made into a restricted “Type O” account. 

• Underscoring the eye-for-an-eye nature of Russian counter-sanctions, on June 25, 2024, 
Russia announced that it was blocking access for dozens of European media outlets, one 
month after the European Council decided to suspend the broadcasting activities of four 
additional Russian media outlets. 

• Foreign investors impacted by Russian counter-sanctions should consider whether they 
have recourse to international arbitration against Russia under international investment 
agreements. 

Changes to the “Type C” account regime ; To recall, “Type C” accounts were established pursuant to 
Decree No. 95 of March 5, 2022, to handle payments by Russian debtors to “unfriendly” foreign 
creditors. Following a series of amendments, the regime presently applies to payments exceeding, in 
aggregate, RUB10m (roughly USD100,000) per month in connection with:  

o  the performance of obligations arising under loans, credit facilities, or other financial 
instruments, and/or the performance of guarantees and sureties securing such 
obligations;24  

o  dividend distributions;25 and  
o  the bankruptcy or liquidation of Russian entities, or any decrease in the charter capital 

of such entities. 

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EWLMwqB5SB1Bnyaj0D6EsTYBfQ-12i135bb4KKOSUesE2w?e=5gqmya
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• All such payments must be made into a Type C account, save with the pre-authorization of 
the Russian Central Bank (in the case of financial organizations) or Finance Ministry (in the 
case of other debtors).  

• Payments for the sale and purchase of Russian assets (including shares in Russian 
companies) may also be made into Type C accounts, as discussed above. 

• Funds paid into Type C accounts are effectively frozen unless special authorization for their 
use is obtained (including, e.g., for the payment of taxes and other amounts payable in 
accordance with Russian law).27 Funds held in such accounts likely fall within the definition 
of assets that may be seized under Decree No. 442, described above.  

• In recent months, the Russian Government has taken measures designed to prevent 
circumvention of the Type-C account regime and, seemingly, to ensure that funds and 
securities held in such accounts remain (exclusively) available to the Russian State:  

o  On January 3, 2024, President Putin issued Decree No. 8, providing that funds and 
securities held by “unfriendly” investors in Type C accounts can no longer be the 
target of applications for attachment by private parties (for example, to enforce debts 
owed by these investors to such parties). Russian courts have, subsequently, 
canceled previous orders for the seizure of foreign assets held in such accounts.  

o  On March 22, 2024, the Russian Central Bank issued an Official Clarification 
effectively prohibiting the use of set-off to satisfy debts owed to “unfriendly” foreign 
creditors (e.g., through termination of a counterclaim or otherwise). Going forward, 
no Russian debtor can satisfy an obligation owed to such a creditor without a 
corresponding transfer of funds into a Type C account—unless with a permit to be 
obtained from the Central Bank (in the case of financial organizations) or Finance 
Ministry (in the case of other debtors).  

• While referring to the payment of debts under loans, credit facilities, or other financial 
instruments, the clarification is seemingly broad enough to capture other kinds of payment 
obligations subject to the Type-C account regime.  

• Meanwhile, on November 8, 2023, President Putin issued Decree No. 844, introducing an 
“investment exchange mechanism” by which funds held in Type C accounts could be used 
as consideration for the purchase of blocked foreign securities held by Russian retail 
investors. The procedure and conditions for such asset swaps were subsequently outlined 
by the Bank of Russia28 and the Commission on Foreign Investment.29 On June 3, 2024, 
Investitsionnaya Palata, the Russian broker appointed by the Russian Finance Ministry to 
administer the scheme, announced that it was accepting bids from investors wishing to 
exchange their frozen assets for blocked foreign securities.  

• More than 3.5m Russian retail investors are estimated to have frozen securities abroad, 
worth around RUB1.5trillion (approximately USD16.2bn).  

• While the scheme is pitched at foreign investors as a way to utilize their frozen funds, once 
sold, the foreign securities will continue to be held by the National Settlement Depository 
(NSD), Russia’s key intermediary with the international markets. As the NSD is subject to EU 
and Swiss—and, since June 2024, U.K. and U.S.—sanctions, foreign investors will need to 
obtain a license from the relevant authorities to unblock the securities.  

• Clarifications re. dividends and other payments  
• The Commission on Foreign Investment has clarified conditions for dividend payments to 

“unfriendly” foreign shareholders. As before, Russian companies must obtain approval for 
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such distributions totaling RUB10m (roughly USD100,000) or more per month in aggregate. 
Approval continues to be determined on a quarterly basis and conditioned on the following:  

o  the amount to be distributed must not exceed 50% of the company’s net profit for 
the previous year, and should correspond with the amount of previous distributions; 

o  the foreign creditor(s) must have shown a readiness to continue to do business in 
Russia; and  

o  the company must have met all KPIs determined for it by the federal authorities 
(failing which approval will be revoked and it will no longer be possible to pay 
dividends for the relevant quarter).30  

• The Commission has also confirmed it will continue to take into account the position of the 
federal executive authorities and the Russian Central Bank on the significance of the 
company’s activities to Russia’s “technological and industrial sovereignty” and “socio-
economic development.”31  

• The Commission has since announced, however, that it would overlook the foregoing 
conditions if it can be demonstrated (i) that the foreign creditor(s) made investments in the 
Russian economy (including the expansion of production in Russia and/or the development 
of new technologies) after April 1, 2023, and (ii) that the distributions do not exceed the 
amount of such investments.32  

• As noted above, barring formal authorization, all within-scope dividend payments to 
“unfriendly” investors must be paid into a Type C account.  

• Last, Russia’s purported suspension of certain provisions of its double taxation conventions 
with “unfriendly” countries, mentioned above, also impacts the payment of dividends, 
interest, and royalties. Russian domestic withholding tax rates now apply to such payments, 
as follows:  

•  15% for dividends (compared to 5–10% previously); and  
•  20% for interest payments and royalties (whereas previously such payments were taxable 

only in the country of residence of the person deriving the gain).  
• The purported suspension does not, however, extend to the provisions on relief from double 

taxation, meaning that foreign investors may be able to seek to offset taxes paid in Russia 
against taxes payable in a foreign jurisdiction.  

• As a matter of international law, the operation of a treaty can only be suspended (i) in 
conformity with the provisions of the treaty, or (ii) by consent of all the parties.33 The United 
Kingdom has indicated that it does not accept Russia’s purported unilateral suspension of 
the 1994 U.K.-Russia double taxation convention, and that it considers the agreement to 
remain in force. More recently, on June 17, 2024, the U.S. Treasury Department announced 
that it had, in response to Russia’s notification of August 8, 2023, confirmed the suspension, 
by mutual consent, of the relevant provisions of the 1992 U.S.-Russia double taxation 
convention. The suspension will take effect both for taxes withheld at source and in respect 
of other taxes on August 16, 2024. 

NCA Seizes Assets As Russian Oligarch Ends Sanctions Fight; The National Crime Agency seized 
more than £768,000 ($986,000) belonging to Russian oligarch Petr Aven on Monday after reaching 
a settlement in its first attempt to recover frozen assets linked to suspected sanctions evasion since 
sweeping restrictions came into force. Read full article » 

 

https://www.law360.co.uk/financial-services-uk/articles/1863046?nl_pk=2bb87f27-c933-4943-bdd4-ffa3e6cca8c4&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2024-07-30&read_main=1&nlsidx=0&nlaidx=2
https://www.law360.co.uk/financial-services-uk/articles/1863046?nl_pk=2bb87f27-c933-4943-bdd4-ffa3e6cca8c4&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2024-07-30&read_more=1&nlsidx=0&nlaidx=2
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Conduct / Enforcement / Reporting 

ESMA report on Suspicious Transaction and Order Reports; On 17 July, ESMA published a report 
on the use of Suspicious Transactions and Order Reports (STORs) under MAR. While the report 
focusses on the year 2023, a number of statistics presented in the report include data and 
comparisons with previous years. ESMA notes that the figures are fairly consistent, and there are 
no significant changes compared to previous years. The number of notifications received from 
NCAs has only slightly increased. Other indicators, such as the type of reporting entities, the type 
of instrument and types of violation despite some minor discrepancies, illustrate very similar 
results. A slight majority of notifications covered cases of alleged insider trading which accounted 
for 51% of the total in 2023. This represents a slight change compared to previous years where 
in most cases reports were sent for cases of alleged market manipulation (52% across the last 
four years). 

Report → 

 

Money Markets Code; One of the Chairs of the UK Money Markets Code Sub-committee informed 
the MMC that the Code Review (which had been conducted over the last nine months by members 
of the Sub-Committee and industry experts to ensure the Code remains fit for purpose and evolved 
in line with market practices and structures) was now complete. They outlined the key changes that 
would be implemented to the Code, which included the process for UK Market Participants in the 
event of unplanned bank holidays and unexpected market closures and that UK Market Participants 
are reminded about the importance of settlement discipline. 

• The MMC endorsed the changes to the Money Markets Code and agreed for the updated 
Code to be published on the Bank’s websitefootnote[2]. 

• The Code was first updated in April 2021 to reflect new remote working practices, the 
benefits of diverse and inclusive money markets teams, the ongoing development of 
environmental, social and governance criteria, and the increasing electronification and use 
of platforms in money markets. This updated Code further underscores the importance of 
each of these areas in shaping financial market activity in the future. 

• Recent developments in UK Money Markets have also been addressed in the Code. For 
example, the process for UK Market Participants in the event of unplanned bank holidays are 
introduced via a new section in the ‘Background’ chapter on unexpected market closures.  

• The Code also reminds UK Market Participants of the importance of making every 
reasonable effort to settle transactions conducted in UK Money Markets. The language in 
the Code has been strengthened to reflect this and a new section on settlement discipline 
has been added to the ‘Securities lending’ chapter.  

• Money Markets Committee endorse changes to Money Markets Code; On 18 July, the BoE 
published the minutes of the Money Markets Committee (MMC) June 2024 meeting. The 
MMC is a forum for market participants and authorities to discuss the UK unsecured 
deposits and funding market and securities lending and repo markets. The MMC Sub-
committee informed the MMC that the Money Markets Code review was now complete. They 

https://comms.aoshearman.com/e/ugpypnpwncbha/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/ugpypnpwncbha/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://www.bankofengland.co.uk/-/media/boe/files/markets/money-markets-committee/uk-money-markets-code.pdf
https://www.bankofengland.co.uk/minutes/2024/june/money-markets-committee-minutes-6-june-2024#footnote-2
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outlined the key changes that would be implemented to the Code, which included the process 
for UK Market Participants in the event of unplanned bank holidays and unexpected market 
closures and that UK Market Participants are reminded about the importance of settlement 
discipline. The MMC endorsed the changes to the Money Markets Code and agreed for the 
updated Code to be published on the BoE’s website. 

• Minutes → 
• Money Markets Code → 
• Lastly, the Code highlights the emergence of digital assets in the securities lending market 

• Fails Working Group 

o A representative from the Securities Lending Committee provided an update on the 
work being done by its Working Group on Settlement Efficiency. They informed the 
MMC that a report on the Working Group’s investigation on drivers and impacts of 
fails as well as potential solutions relating to settlement failure in the UK securities 
market, was in its final drafting stages and would be published in the following weeks. 
Further updates will be provided by the Working Group in Q1 2025 as they track 
progress of the migration to T+1 settlement in North America. 

• Item 5 – Migration to T+1 settlement 

o The MMC discussed T+1 settlement migration in the UK which is currently being 
explored by the Accelerated Settlement Taskforce at HM Treasury in which the FCA 
and Bank of England participate as observers. Members discussed how the migration 
in the US has gone so far which was generally considered to be smooth, albeit noting 
some frictions in credit markets and relating to cash flow management. 

FXJSC Global Code Review; A survey was carried out at the end of 2023 on the FX Global Code (the 
Code), including among other local foreign exchange (FX) committees, which confirmed that the 
Code was fit for purpose. However, there will be a targeted review of the Code with two areas of 
particular focus: i) FX settlement risk; and ii) enhancing data transparency.  

• The FXJSC members were invited to join the two working groups which were currently being 
formed to address these two areas. It was noted that the Global Foreign Exchange 
Committee (GFXC) would be discussing the working groups at the meeting in July which was 
due to be held in Frankfurt. 

• The GFXC also agreed that the pre-hedging guidance sat outside the Code and therefore that 
there was no appetite to either review or transpose the pre-hedging guidance into the Code, 
but instead to include hyperlinks whilst legal considerations were being explored by the 
GFXC. 

• Natalie also noted that in the FX space, pre-hedging had made good progress as a product 
and there was some consideration around the appropriateness of having guidance run 
alongside the Code for participants. 

 

D&I in the financial sector: FCA CP23/20 

https://comms.aoshearman.com/e/c90qcnbi6v1bi4w/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/jmeyoprfv3nqxcg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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Proposal Scope Details 

Non-Financial 
Misconduct 

All Part 4A firms Updated guidance in COCON, SYSC 22 and FIT relating to the application of 
those parts of the Handbook to instances of bullying, harassment and other 
similar conduct towards colleagues 

Annual reporting 
of employee 
numbers 

Part 4A firms 
but not Limited 
Scope SMCR 

firms 

Firms are required to annually report their average number of employees via 
the RegData platform. Firms will have a 3-month reporting window from 
implementation of the rules 

Monitoring D&I 
(PRA only) 

Dual-regulated 
CRR & Solvency 
II firms of any 

size 

The PRA requires firms to internally monitor D&I for the purposes of taking 
appropriate actions to improve D&I where necessary 

D&I strategies Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must develop an evidence-based D&I strategy that contains: (1) the 
firm’s D&I objectives and goals, (2) a plan for meeting those objectives and 
goals and measuring progress, (3) a summary of the arrangements in place 
to identify and manage any obstacles to meeting the objectives and goals, 
and (4) ways to ensure adequate knowledge of the D&I strategy amongst 
staff 

Data collection 
& reporting on 
“demographic 
characteristics” 
and inclusion 
measures 

Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must annually collect and report data on six mandatory “demographic 
characteristics”: Age; Sex or Gender (which is stated to be aligned with the 
Listing Rule reporting/disclosure requirements); Disability or long-term 
health condition; Ethnicity; Religion; and Sexual orientation. Firms can 
voluntarily report on five “demographic characteristics”: Parental 
responsibilities; Gender identity; Socio-economic background; Carer 
responsibilities  

Inclusion metric collection and reporting based on employee engagement 
survey questions (e.g. in relation to psychological safety and speaking up 
and cultivation of an inclusive environment) and the FCA will see the 
responses as “a significant indicator of firm culture” 

Setting targets Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Firms must set targets to address underrepresentation. At a minimum a firm 
must have three targets: (i) Board level; (ii) “Senior leadership”; and (iii) the 
employee population as a whole 

Data disclosures Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

The following public disclosures must be made (e.g. including it on the firm’s 
website) on an annual basis: (i) D&I strategies (and Board D&I strategy, as 
relevant for PRA firms); (ii) targets set by firms and details on their progress 
(amongst other things); and (iii) D&I data based on reporting done to the 
Regulators 

Risk & 
governance 

Large Firms 
only, but not 

Limited Scope 
SMCR Firms 

Matters relating to D&I are to be considered as a non-financial risk and 
treated appropriately within firms’ governance structures 

Individual 
accountability 

All Part 4A firms 
(noting PRA 

variance) 

FCA and PRA taking different approaches. The FCA have said that there does 
not need to be one Senior Manager with responsibility for D&I within the firm 
although firms may choose to allocate responsibility to certain SMFs. The 
PRA has said that it will update the wording relating to the two culture 
prescribed responsibilities (PR (I) and PR(H)). 

“Large” firms are those with Part 4A permissions and 251 UK employees or more over a 3-year rolling average. 
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Financial Stability, Operational Resilience  

Operational resilience 
UK EU 

PRA/FCA Consultation Paper 26/23 ‘Operational 
Resilience: Critical Third Parties to the UK Financial 
Sector’ published on 7 December 2023 

EU Digital Operational Resilience Act (DORA) 
Oversight framework, second batch of RTS and ITS 
published 17 Jan 2024 :  

• ICT risk management framework 

• Classification of ICT-related incidents 

• Harmonised templates for the register of 
information 

• Policy on ICT services performed by ICT third-
party providers EU Commission reviewing 
before adopting the technical standards 

Second UK Consultation paper expected Q4.  

This will include how and when data is collected on 
the use of third parties and will overlap with 
existing outsourcing notification requirements. 

 

Prudential & Risk 

CRR3/CRDVI 

 

UK CRR/BASEL 3.1 IMPLEMENTATION 

 

EU IFD/IFR 

https://www.cliffordchance.com/briefings/2021/11/new-eu-third-country-regime-for-banking-business.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2019/12/ifr-ifd-the-new-eu-prudential-regime-for-investment-firms.pdf
https://www.cliffordchance.com/briefings/2021/11/new-eu-third-country-regime-for-banking-business.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
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UK INVESTMENT FIRMS PRUDENTIAL REGIME (IFPR) 

 

UK RING FENCING REGIME 

 

SRD2 

 

 TA Joint Statement on DORA  

• The financial services industry is committed to ensuring the digital operational resilience of the EU 
financial sector in line with DORA’s objective to achieving and upholding ongoing compliance with 
DORA requirements.  

• It is within this context that the undersigned associations would like to draw attention to the challenges 
that industry participants, representing financial entities as well as ICT third-party service providers, 
are facing regarding the implementation of DORA by the 17 January 2025 deadline, and to highlight 
the need for coordinated supervisory action to be taken in response.  

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2019/12/ifr-ifd-the-new-eu-prudential-regime-for-investment-firms.pdf
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• Industry would therefore appreciate further clarity from the supervisory authorities on their approach 
to any possible DORA enforcement actions. This could include an outline of potential supervisory 
priorities or areas of focus for the first year of DORA application, which would provide helpful guidance 
for industry participants on how to prioritize their efforts.  

• In addition, in order to provide guidance on ongoing compliance challenges, we recommend ensuring 
a continuous and effective convergence among supervisory authorities during the implementation of 
DORA in the run-up to and after 17 January 2025. The working group which was set up for DORA 
implementation and brings several supervisory authorities together could be a helpful vehicle for this 
purpose and could be used to establish a clear timetable and ensure coordination across Member 
States.1  

1 The importance of convergence among supervisory authorities is exemplified by the recent ECB 
consultation on outsourcing cloud services which may lead to possible fragmentation in the market.  

• AFME, EPIF, FIA, FIA EPTA, AmCham EU and UK AFB would welcome the opportunity to meet with 
relevant policymakers to discuss and further explain remaining issues ahead of DORA’s 
implementation date.  

• DORA’s comprehensive requirements necessitate significant changes to financial entities’ risk 
management processes and adjustments to existing frameworks spanning multiple operational and 
technological domains within a firm.  

• Given the significant challenges regarding contract remediation, industry participants would also 
appreciate clarity from the regulators that applying a risk-based approach which prioritizes CIF (critical 
or important function) contracts with a plan to remediate other providers is acceptable to the 
regulators and would not trigger any supervisory enforcement measures.  

These challenges relate to several key areas including:  

1. Contract management. The required remediation of a potentially significant number of third-party 
contracts will not be achievable for many firms by the 17 January 2025 DORA implementation 
deadline. The final subcontracting technical standard has not yet been published. The final rules are 
not expected until early in Q3, shortening the timeframe for industry to remediate any changes 
reflected. Therefore, the industry emphasizes the need for transitional provisions, including a risk-
based approach to remediation and supervisory enforcement.  

2. Scope. A number of definitions in DORA are broad and the application of proportionality and risk-based 
principles to some of DORA’s requirements falls short. This makes certain requirements more 
complex to implement and extends them to a broader scope of processes, third-parties, and 
supporting applications, ultimately leading to a greater implementation burden and potentially 
hindering focus and resources available for high-risk areas.  

3. Incident reporting. The expansion of incident reporting to include all supervised activities has removed 
proportionality from the incident classification criteria. A lack of proportionality, alongside a strict 
interpretation of recurring incident notifications, has resulted in a more extensive implementation 
challenge across an expanded breadth of financial services and ICT infrastructure for financial 
entities. A significant amount of time and resources will be necessary to meet the incident reporting 
requirements.  

4. Third-party risk management. The requirement to implement significant changes to existing risk 
management processes across a potentially large volume of in-scope ICT third-party providers and 
subcontractors is a challenge. In particular, the register of information, for which the technical 
standard remains unfinalized and the proposed expectations of enhanced subcontractor oversight.  
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5. Threat-led penetration testing (TLPT). It remains unclear whether TLPT requirements will apply to a wide 
range of firms’ critical or important functions and how mutual recognition, or cooperation of TLPT 
authorities, will occur in practice. This could result in multiple TLPTs occurring across firms which 
have multiple financial entities. The potential inclusion of third parties, in addition, could create risks 
to the smooth functioning of a TLPT testing programme.  

• The above implementation challenges are significant and will be difficult for the industry to overcome 
by 17 January 2025, particularly given the short period between adoption by the European 
Commission of the technical standards and the delayed finalization of the implementing technical 
standard on the register of information. This has been acknowledged by a number of supervisory 
authorities. 

DORA: ESAs publish final draft RTS on assessment requirements when financial entities 
subcontract ICT services; The European Supervisory Authorities comprising the EBA (EBA), the 
European Insurance and Occupational Pensions Authority (EIOPA) and the ESMA (ESMA), have 
published a final report on draft regulatory technical standards (RTS) to specify the elements which 
a financial entity needs to determine and assess when subcontracting ICT services supporting 
critical or important functions under the Digital Operational Resilience Act (DORA). 

• The draft RTS set out requirements for when the use of subcontracted ICT services 
supporting critical or important functions or material parts is permitted by financial entities 
and sets out the conditions applying to such subcontracting. 

• In particular, the draft RTS: 
o require financial entities to assess the risks associated with subcontracting during 

the precontractual phase, including the due diligence process; and 
o set out requirements regarding the implementation, monitoring and management of 

contractual arrangements, with the aim of ensuring that financial entities are able to 
monitor the entire ICT subcontracting chain of ICT services supporting critical or 
important functions. 

• The RTS have been submitted to the EU Commission for adoption. 

BaFin publishes implementation note on DORA ; The BaFin has issued a note regarding the 
implementation of the DORA, which will apply to most supervised banks and insurers from 17 
January 2025.  

• The note is intended to assist these entities in complying with the requirements for 
information and communication technology (ICT) risk management and ICT third-party risk 
management as outlined in DORA. BaFin's non-binding implementation guidelines are 
designed to provide guidance on the minimum contract content requirements with ICT third-
party service providers, taking technical regulatory standards into consideration. 

• DORA is a cross-sectoral EU regulation addressing digital operational resilience, ICT risks, 
and cybersecurity within the financial sector. Many of the requirements under DORA align 
with the BaFin circulars on the supervisory requirements for IT in the banking, insurance, 
investment and payment industry (BAIT, VAIT, ZAIT, and KAIT). Consequently, BaFin intends 
to repeal these circulars. 

Is Cybersecurity the Most Critical Leg of the Capital Markets Risk Stool? Risk management is the 
cornerstone of an efficient and secure capital markets, and in recent years, cybersecurity has 

https://sites-cliffordchance.vuturevx.com/e/r0qrq7a9prbfnw/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://sites-cliffordchance.vuturevx.com/e/8yec8i3tszsqxtg/d4f1a8cf-f893-4dda-a147-9d9322f609fd
https://tabbforum.us1.list-manage.com/track/click?u=1c95ec5ee0c655df377a1e099&id=538c0cb44a&e=8ecd99e4b6
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taken on even greater importance and is now the No. 1 concern on the buyside and sellside, 
according to a Datos Insights survey of 170 investment professionals. In this article, William 
Trout, Director of the Securities and Investments practice at Datos Insights, reveals the results 
from his firm's survey, highlights recent cyber incidents in the capital markets and provides 
insights into what's up at the regulators and firms 

• An expanded technology footprint boosts the efficiency of the capital markets and highlights 
firms’ vulnerability to cyberattacks. 

• Understandings of risk in the capital markets are being reshaped. Financial metrics are now 
just part of the picture. Risk is now measured in terms of cybersecurity as well. In fact, a 
recent Datos Insights survey of 170 financial executives responsible for software and 
operations decisions found that cybersecurity ranks as a top priority for their firms. Equally 
pressing for capital markets participants is digital transformation, which can play a keystone 
role in fueling cyber risk. (Figure 1). 

 

• Cybersecurity, understood in the capital markets as safeguarding access to client and 
enterprise communications and data, is the responsibility of all employees. However, Chief 
Information Security Officers (CISOs), chief risk officers, and other top security professionals 
are charged with tackling cyber risk head-on. Their functions have assumed strategic 
importance given the brazenness of cybercriminals, the tools at their disposal, and the vast 
amount of money at stake. 

• Prominent cyber risks include the loss of sensitive data through missing or inadequate 
multifactor authentication, the vulnerability of API ecosystems behind digital transformation, 
and weaknesses exposed through Software-as-a-Service-based (cloud) deployments. Third-
party and fourth-party risks are challenging for financial services firms to manage. Risks 
across all categories are amplified through adversarial artificial intelligence tools by 
organized crime. 

• Already through 2024, 65% of financial institutions worldwide have reported cyber-attacks. 
In 2023, the number of data compromises in the financial services industry in the U.S. 
reached 744, up from 138 in 2020. Compromises included generalized data breaches and 
the exposure and leakage of private data. Losses per data breach, at an average of US$5.9 
million, exceeded those for non-financial services organizations by 28%, per Statista. 

• Recent Incidents in the Capital Markets 
• Cybercriminals have increased their assaults on banking and trading operations over the past 

year. To date, capital markets participants have skirted disaster. 
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• ICBC; In November 2023, an attack claimed by the Russia-linked LockBit cybercrime gang 
breached the extensive cyber-defenses of Industrial & Commercial Bank of China Ltd (ICBC), 
disrupting trading in the US$26 billion U.S. Treasury market. BNY Mellon loaned ICBC, the 
world’s largest lender by assets, US$9 billion to stabilize the trading ecosystem. In the days 
following, market participants were extremely hesitant to trade with ICBC and to reconnect 
their computer networks to ICBC’s U.S. unit. 

• ION Group 
• In February 2023, ION’s proprietary derivative trading software Fidessa was subject to a 

cyberattack that resulted in no trading losses but required major U.S. users, such as 
Citigroup, Bank of America, and Morgan Stanley, to scrutinize their trading and cybersecurity 
protocols. 

• EquiLend; A February 2023 cyber-attack on EquiLend, the securities lending marketplace and 
utility, disrupted important securities funding cycles, even though no financial losses 
occurred. EquiLend, partly owned by some of the biggest banks, is the primary platform for 
traders seeking to borrow shares, a key step in short bets or trades that benefit from falling 
prices. 

• Regulatory Actions Addressing Cyber Issues Across Capital Markets; Regulators on both 
sides of the Atlantic demand transparency and prompt reporting of cyber-related incidents, 
aiming to safeguard firms and hem in systemic risk. 

• The U.S.: SEC Campaigns; The SEC continues to overhaul cybersecurity, cyber-incident 
reporting, and privacy controls for industry registrants, broker-dealers, asset managers, and 
hedge funds. In July 2023, the Commission adopted final rules that will require public 
companies to disclose cybersecurity incidents promptly and (on an annual basis) material 
information regarding their cybersecurity risk management, strategy, and governance 
policies. New Rule 10, new Form SCIR, and related cybersecurity requirements for so-called 
market entities (such as broker-dealers, FINRA, exchanges, and clearing agencies) are being 
put in place to support the fair, orderly, and efficient operations of U.S. securities operations. 

• EU and the U.K.: ESMA and EMIR Refit; The ESMA (ESMA), the EU’s financial markets 
regulator and supervisor, is recasting its Union Strategic Supervisory Priorities (USSPs) to 
focus on cyber risk and digital resilience alongside environmental, social, and corporate 
governance disclosures. 

• The new USSP will come into force in 2025, at the same time as the Digital Operational 
Resilience Act. This timeline is intended to give sufficient runway to supervisors and firms in 
Member States to comply with new regulatory requirements. With this new priority, EU 
supervisors will put greater emphasis on reinforcing firms’ information and communications 
technology around cyber risk management through close monitoring and supervision. The 
aim is to keep pace with market and technological developments and track any attacks or 
disruptions and their contagion effects across firms and markets. 

• Conclusion; Some of the world’s most sophisticated banking and trading entities have come 
under attack from cyber-criminals. Today, hackers and fraudsters are expanding efforts to 
breach existing defenses and identify new entry points. 

• Thwarting efforts in the early stages has become mission-critical for firms. As a first step, 
they need to reinforce the security of cloud-based applications and APIs while practicing 
better security hygiene in-house. In the long term, enterprises must elevate the roles of the 
CISO and chief risk officer in line with the strategic importance of their functions. 

ESAs finalise second set of technical standards and guidelines under DORA; On 17 July, the ESAs 
published the final reports for the second collection of policy materials under DORA.  

https://comms.aoshearman.com/e/lxko6mr7loyo5zg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
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• These are the:  
• (i) final report on draft RTS and ITS on the content, format, templates and timelines for 

reporting major ICT-related incidents and significant cyber threats under Article 20 DORA;  
• (ii) final report on draft RTS on the harmonisation of conditions enabling the conduct of the 

oversight activities under Article 41(1)(c) DORA;  
• iii) final report on draft RTS on the harmonisation of conditions enabling the conduct of the 

oversight activities under Article 41(1)(a), (b) and (d) of DORA;  
• (iv) final report on draft RTS specifying elements related to threat-led penetration tests under 

Article 26(11) DORA; (v) final report on joint guidelines on the estimation of aggregated 
annual costs and losses caused by major ICT-related incidents under Article 11(11) DORA; 
and  

• (vi) final report on joint guidelines on the oversight co-operation and information exchange 
between the ESAs and the competent authorities under Article 32(7) DORA.  

• The final draft technical standards have been submitted to the EC for adoption. The expected 
date of application of the technical standards and guidelines is 17 January 2025, which is 
the date from which DORA applies directly across all EU member states. The ESAs advise 
that the remaining RTS on subcontracting will be published in due course. 

• Press release → 
• Final report – RTS, ITS, Article 20 → 
• Final report – RTS, Article 41(1)(c) → 
• Final report – RTS, Article 41(1)(a), (b), (d) → 
• Final report – RTS, Article 26(11) → 
• Final report – Guidelines, Article 11(11) → 
• Final report – Guidelines, Article 32(7) → 

The EBA Consults on Criteria to Assess the Materiality of CVA Risk Exposures Arising from 
Securities Financing Transactions;  The EBA released a consultation on July 8, 2024, proposing 
draft Regulatory Technical Standards for assessing the credit valuation adjustment (CVA) risk of 
securities financing transactions under the Capital Requirements Regulation (CRR). Comments 
should be submitted by October 8, 2024. 
• The EBA's draft RTS aims to standardize the assessment of CVA risk exposures from fair-

valued SFTs, ensuring a level playing field across EU institutions while balancing regulatory 
rigor with operational feasibility. 

• Institutions must include CVA risk exposures from fair-valued SFTs in their own funds 
requirements if deemed material. The materiality assessment will utilize a quantitative 
approach, focusing on a ratio that compares the CVA risk of fair-valued SFTs to the total CVA 
risk of transactions covered by the own funds ‘requirements. 

• The draft RTS suggests setting a materiality threshold in the range of 1% to 5%. Institutions 
are required to perform quarterly assessments to determine if CVA risk exposures from SFTs 
meet or exceed this threshold. If the threshold is exceeded in any of the last four quarters, 
these exposures are considered material and must be included in the capital requirements. 

• To ensure consistency, the assessment frequency aligns with the quarterly reporting cycle 
of own funds requirements. This approach minimizes frequent changes and cliff effects in 
the inclusion/exclusion of fair-valued SFTs in CVA capital requirements.  

•  Consultation Paper on draft RTS on CVA risk of SFTs.pdf (europa.eu)  

https://comms.aoshearman.com/e/lxko6mr7loyo5zg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f6d341d14-0c54-44ff-a849-21561baee157%2fJC+2024-33+-+Final+report+on+the+draft+RTS+and+ITS+on+incident+reporting.pdf&checksum=317C543A
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f619a6c58-6044-41b3-a841-06b01863020b%2fJC+2024+54+-+Final+Report+RTS+on+JET.pdf&checksum=16EAE4D6
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f30e5ef75-b0a5-4ab0-8ce6-36c619c5e093%2fJC+2024-35+-+Final+report+on+RTS+on+harmonisation+of+conditions+for+OVS+conduct.pdf&checksum=615B728D
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f427a52cf-5772-4b69-8eb5-d121c90c470a%2fJC+2024-29+-+Final+report_DORA+RTS+on+TLPT.pdf&checksum=C90BE1EF
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2f48958acb-1c6d-40f0-9784-961713759972%2fJC+2024-34+-+Final+report+GL+on+costs+and+losses.pdf&checksum=9EC03BDD
https://comms.aoshearman.com/email_handler.aspx?sid=e71131ae-b8ee-4b5f-b37e-bdef3e751ced&redirect=https%3a%2f%2fwww.eba.europa.eu%2fsites%2fdefault%2ffiles%2f2024-07%2fe0701aa1-d1a5-4996-8b30-5a933d15058e%2fJC+2024-36+-+Final+report+on+GL+on+oversight+cooperation.pdf&checksum=889D82EE
https://www.linkedin.com/comm/pulse/eba-consults-criteria-assess-materiality-cva-risk-exposures-arising-7ddmf?lipi=urn%3Ali%3Apage%3Aemail_email_series_follow_newsletter_01%3B7NfptnJsRAGMF93brTMe%2FA%3D%3D&midToken=AQEAwSQXLGAT0w&midSig=01-3O5fssgUrk1&trk=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_&trkEmail=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_-null-17bxfx~lyzlq4cn~rh-null-null&eid=17bxfx-lyzlq4cn-rh&otpToken=MTUwNzE5ZTgxMjJlY2RjMWJlMmYwMmU4NDcxNmU2YjQ4N2M2ZDA0MzliYTc4NTZkNzljMjA0Njg0YTU4NTVmNmY1ZGZkNWI0NDhlOGRmODc1MGZkZTY4YjQ3YTJlYTdjMzNjZmNkNjcxZDM4YTZjNWRlYzUsMSwx
https://www.linkedin.com/comm/pulse/eba-consults-criteria-assess-materiality-cva-risk-exposures-arising-7ddmf?lipi=urn%3Ali%3Apage%3Aemail_email_series_follow_newsletter_01%3B7NfptnJsRAGMF93brTMe%2FA%3D%3D&midToken=AQEAwSQXLGAT0w&midSig=01-3O5fssgUrk1&trk=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_&trkEmail=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-title_-null-17bxfx~lyzlq4cn~rh-null-null&eid=17bxfx-lyzlq4cn-rh&otpToken=MTUwNzE5ZTgxMjJlY2RjMWJlMmYwMmU4NDcxNmU2YjQ4N2M2ZDA0MzliYTc4NTZkNzljMjA0Njg0YTU4NTVmNmY1ZGZkNWI0NDhlOGRmODc1MGZkZTY4YjQ3YTJlYTdjMzNjZmNkNjcxZDM4YTZjNWRlYzUsMSwx
https://www.eba.europa.eu/sites/default/files/2024-07/d3e00bbe-e4dd-49fe-82b4-e87ef1d6e112/Consultation%20Paper%20on%20draft%20RTS%20on%20CVA%20risk%20of%20SFTs.pdf
http://europa.eu/
https://www.eba.europa.eu/sites/default/files/2024-07/d3e00bbe-e4dd-49fe-82b4-e87ef1d6e112/Consultation%20Paper%20on%20draft%20RTS%20on%20CVA%20risk%20of%20SFTs.pdf
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ESAs to establish EU systemic cyber incident coordination framework; Following the ESRB’s 
recommendation that the ESA’s establish a pan-EU systemic cyber incident coordination framework 
(EU-SCICF) by building on the role under DORA, on 17 July, the ESAs announced that they will begin 
setting up the system.  

• The EU-SCICF will enable an effective financial sector response to a cyber incident presenting 
financial stability risks by enhancing the coordination among financial authorities and other 
relevant bodies in the EU, as well as with key actors at international level. In addition to 
national authorities, the EU-SCICF will comprise the ESAs, the ECB, the EC, ENISA, the SRB 
and the ESRB.  

• The participating members will be alerted and will share information on potential systemic 
cyber incidents or threats. When a systemic risk materialises, the EU-SCICF will serve as 
forum for relevant authorities to communicate and coordinate on any needed action and on 
the use of tools to counter the crisis from a macroprudential perspective. 

• Press release → 
• One-page explainer → 

S&S Webinar; In light of the recent CrowdStrike outage that impacted businesses globally, we're 
hosting a timely webinar "Lessons from the CrowdStrike outage: Legal strategies for recourse and 
future resilience". This event is designed to equip you with the legal knowledge and strategies to 
navigate the complexities of such disruptions. We will be covering the following key points: 

• Potential claims against suppliers – Exploring the legal framework surrounding contracts, 
breaches of warranty, Service Level Agreement (SLA) breaches, limitations, exclusions, and 
termination rights. 

• Facing potential claims - Contract breaches, SLA breaches, claims for damages, loss of asset 
value, personal data claims, tortious claims, and potential defences. 

• Insurance considerations – Discussion on policy coverage nuances for software defects 
versus cyberattacks, assessing business interruption claims, subrogation opportunities, and 
understanding policy limits and exclusions. 

• Digital Business concerns – A comprehensive look at incident reporting and compliance, 
software and system resilience, and legal considerations in vendor management.  

• This 30-minute webinar promises to be an insightful session, offering valuable lessons and 
strategies to safeguard your business against future technological threats  

• Date Wednesday 24 July Time 2 - 2.30pm BST Location Online 

Tech outage cut OTC swaps trading by over 50% ; Trading of over-the-counter interest rate 
derivatives fell by more than 50% last Friday due to a global tech outage caused by a faulty update 
from cybersecurity firm CrowdStrike. The disruption affected two major interdealer broker pricing 
feeds, leading to significantly reduced trading activity in sterling, euro, and US dollar interest rate 
swap markets. Risk  

Tech outage disrupts rates trading Rates trading faced significant disruptions on Friday due to a 
faulty software update from cybersecurity firm CrowdStrike, which took down Tullett Prebon and 
Icap's interdealer pricing feeds. This led to widened bid-offer spreads and halted trading for many 
interest rate products. Traders also reported disruptions to the London Stock Exchange Group's 
FX pricing feeds and LCH and Singapore Exchange post-trade services. Risk  
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Trading venues affected by global tech outage The London Stock Exchange's regulatory news 
service and reach announcements were affected by the global technology outage related to a 
software update at Microsoft. Several trading venues also experienced issues as exchanges first 
noticed issues with their CCPs, but noted trading had been minimally affected. The Trade   

• Rates trading was disrupted today (July 19) after dealers lost access to data feeds used to 
price swaps amid the widespread tech outages caused by a faulty software update from 
cybersecurity firm CrowdStrike.  

• Tullett Prebon and Icap’s interdealer pricing feeds for interest rate products were offline for 
much of the day. Dealers that rely on this data to price trades widened their bid/offer spreads 
and ceased publishing live curves for most rates instruments. “The main thing we noted this 
morning was that Icap was down,” says a London-based rates trader at a large global 
investment firm. “A number of banks mark their curves off Icap, so they weren’t comfortable 
pricing swaps and cash.” The problems were compounded when Tullett’s pricing feeds for 
cash and derivatives products also went down. “Two of the main brokers have been affected, 
so our market is almost non-existent,” says a sterling rates trader at a large US bank.  

• A swaptions head at a second large dealer was expecting heavy trading after the European 
Central Bank’s decision to hold rates steady yesterday, but says the market practically ground 
to a halt following the outage. “Broker screens are down, and nothing is trading pretty much. 
I think most banks are probably not publishing a live curve for most instruments,” he says, 
adding: “It’s pretty big.”  

• A senior markets source at a European bank says the outage caused some dealers to 
misprice rates trades in early trading. Those dealers quoted wider bid/offer spreads for the 
rest of the day, while banks that source pricing data from other providers also widened their 
quotes in response to the disruptions. The sterling rates trader says it was a good thing there 
were no big corporates issuing bonds today as dealers would have found it difficult to pre-
hedge issuance without moving the market significantly. “Liquidity is worse than between 
Christmas and New Year,” the trader says. The UK’s Debt Management Office was forced to 
delay a tender for its Treasury bills, which was originally due to close at 11am UK time, until 
2.30pm. The DMO blamed the delay on “ongoing technical issues affecting financial 
markets”.  

• Tullett and Icap – both owned by TP Icap Group – provide interdealer pricing streams for 
government bonds and interest rate derivatives, which dealers use as a reference for their 
own quotes. At publication time, it was unclear whether the pricing feeds were back online. 
TP Icap did not respond to a request for comment by press time. Pricing feeds from rival 
interdealer brokers BGC and Tradition were unaffected by the outage.  

• Quick fix Traders also reported disruptions to London Stock Exchange Group’s foreign 
exchange pricing feeds and post-trade services provided by LCH and Singapore Exchange. 
In the FX markets, some banks had problems executing trades, while others widened 
electronic prices in response to a reduction in liquidity.  

• LSEG’s FX market data service, which provides spot and forward prices, was affected by the 
outage, though the issues were resolved by afternoon time in the UK. A buy-side trader says 
some key interbank trading venues were unable to stream live prices during the UK morning, 
which caused volumes to drop around 20% and spreads to widen in both FX spot and 
forwards.  

• Meanwhile, LSEG’s FX benchmark service, WMR, did not publish hourly fixes until midday, 
which delayed some orders being filled but did not prevent the acceptance of new orders or 
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the hedging of fixing risk. By the UK afternoon, both volumes and spreads were back in line 
with monthly averages as WMR came back online, and all 4pm benchmark orders traded as 
per usual.  

• Settlement disruptions 
• At SGX, trading of securities and derivatives products continued as normal, though clearing, 

settlement and depository services were disrupted. A spokesperson for SGX says the 
majority of trades successfully settled by end-of-day in Asia, with a limited number rolled over 
for settlement on Monday. “Internet-dependent services including SGX’s price feed web 
service was also affected momentarily, but prices were supplied to members and the public 
via news and other websites. The service has since been recovered successfully,” says the 
spokesperson.  

• LSEG-owned LCH – which clears government bond, repo and derivatives products – also 
suffered some minor disruptions but the issues were resolved quickly. Futures exchanges 
appear to have been largely unaffected by the outages, though volumes were muted at 
around 70% of recent averages and bid/offers widened to one-and-a-half to two times their 
normal levels.  

• A CME Group spokesperson says its markets remained fully operational, while a 
spokesperson for Eurex did not respond to a request for comment in time for publication 

CrowdStrike Warns of Hacking Threat as Outage Persists; Roughly 8.5 million users of Microsoft 
Windows devices were affected; The CrowdStrike glitch that caused outages for millions of users 
of Microsoft Windows devices last week continued to roil industries and snarl global air travel. 
Around 8.5 million devices were affected by the outage, CrowdStrike said in a statement, adding 
that it had brought a significant number back online. Warning customers that bad actors were 
trying to exploit the event; the company said it had identified a malicious file being sent around 
by hackers posing as a 'quick fix' to the problem. A file named "crowdstrike-hotfix.zip" was being 
distributed that included malware enabling hackers to remotely control or monitor a user's device, 
CrowdStrike said in a blog post. /jlne.ws/3SjkJje 

CrowdStrike CEO called to testify to Congress over cybersecurity's firm role in global tech outage; 
U.S. House leaders are calling on CrowdStrike CEO George Kurtz to testify to Congress about the 
cybersecurity company's role in sparking the widespread tech outage that grounded flights, 
knocked banks and hospital systems offline and affected services around the world. CrowdStrike 
said this week a "significant number" of the millions of computers that crashed on Friday, causing 
global disruptions, are back in operation as its customers and regulators await a more detailed 
explanation of what went wrong. Republicans who lead the House Homeland Security committee 
said Monday they want those answers soon. "While we appreciate CrowdStrike's response and 
coordination with stakeholders, we cannot ignore the magnitude of this incident, which some 
have claimed is the largest IT outage in history," said a letter to Kurtz from Rep. Mark E. Green of 
Tennessee and Rep. Andrew Garbarino of New York. They added that Americans "deserve to 
know in detail how this incident happened and the mitigation steps CrowdStrike is taking." 
/jlne.ws/3LFryb2 

Digital paralysis shows the dangers of e-globalisation; Rather than anything more malicious, the 
trigger for the cyber failure seems to have been a prosaic software update; The warp-speed 
digitalisation of our economies and societies has brought immense benefits. But it has also 
created huge vulnerabilities as today's global outage demonstrated. For too long, governments 

https://9l79n8cab.cc.rs6.net/tn.jsp?f=00118U17-FeabjLKx3Bexae7gK8SaR4YjR9MfeUZWNJBqKULueNeTnvHGhGvruaCWHMCqyrxotCnhyv0DIr1vu0LWxt7kxMQ9SJ4zHjEgktOmeDVKrW1CikiL-umrJzaRHgoHsTwdOB8hr7XOFCGwiE5Q==&c=RfdDjaPVPTmMfDo04Z9mwFGE3a-oJ1FLGsSSfGdEK9LQIgfqKU-Gaw==&ch=38kllYVFNdhiFMos1kL9bSxBUl2n1Tg3IjoFTW41oeVLd1wHfmr0IQ==
https://9l79n8cab.cc.rs6.net/tn.jsp?f=00118U17-FeabjLKx3Bexae7gK8SaR4YjR9MfeUZWNJBqKULueNeTnvHGhGvruaCWHMdmvLSJXucU57SsN9_1e1MaTf5ITJhJdVTO-h8-0UI8-FjuyP7xOwb_L1MbNc6qZfzb_sTGe8n5nAnnsm6yUtLQ==&c=RfdDjaPVPTmMfDo04Z9mwFGE3a-oJ1FLGsSSfGdEK9LQIgfqKU-Gaw==&ch=38kllYVFNdhiFMos1kL9bSxBUl2n1Tg3IjoFTW41oeVLd1wHfmr0IQ==


 

 

 

 

121 

 

and companies have acted on the assumption that cyber resilience is important but not urgent. 
The scale of this most recent digital failure - "the largest IT outage in history", according to one 
security analyst - may help shift those considerations into the urgent bucket. /jlne.ws/4f8TIJ7 

Global IT outage could take weeks to resolve, experts warn; Botched update by security software 
maker CrowdStrike has left companies struggling to recover Many businesses will probably take 
days or even weeks to recover fully from Friday's unprecedented computing outage, IT experts 
have warned, after a faulty software update from the company they trusted to secure their 
systems caused massive global disruption. CrowdStrike, one of the world's largest security 
vendors, blamed an update to its Falcon software for a bug that broke 8.5mn Windows PCs and 
servers, grounding planes, postponing hospital appointments and taking broadcasters off air 
around the world. "We currently estimate that CrowdStrike's update affected 8.5mn Windows 
devices, or less than 1 per cent of all Windows machines," Microsoft said on Saturday in a 
blogpost. "While the percentage was small, the broad economic and societal impacts reflect the 
use of CrowdStrike by enterprises that run many critical services." /jlne.ws/3YiLPLr 

CrowdStrike's Global Outage Doesn't Have to Be a Recurring Nightmare; Widespread catastrophic 
failure is inevitable when companies are so reliant on just a few dominant cloud vendors. One of 
the most disturbing things about Friday's devastating global outage of IT systems is how routine 
such ruinous events have become. In the last few years, similar glitches from companies like 
Amazon.com Inc. have temporarily shut down systems across the globe, and this latest issue 
comes as a result of a botched software update from cyber security firm CrowdStrike Holdings 
Inc., whose link to mega customer Microsoft Corp. has led to worldwide problems - including 
chaos in airports, stock exchanges and hospitals, though a fix has now been deployed. 
/jlne.ws/3zRVcr6 

G-Sibs list cybersecurity as top concern Information security is the top concern for global 
systemically important banks, according to Risk's Top 10 Op Risks poll. An increase in high-profile 
cybersecurity breaches has pushed banks to reassess their risk measurement and mitigation 
practices, with many expanding their risk teams, hiring new vendors and making decisions over 
key risk indicators.  Risk  

 

Carbon Emissions, Green finance, ESG & Disclosures 

Summer ESG Developments; As anticipated, election fever reached peak levels earlier this month in 
both the UK and France with varying results: one decisive and the other less so. While the clouds 
of a hung parliament loom large over Paris as the city prepares to host the 2024 Summer Olympics 
later this week, across the water in the UK, the electoral sentiment was more definitive. In fact, 
buoyed by their overwhelming victory at the polls, the new UK Labour government has hit the 
ground running, announcing a suite of Bills with relevance to the ESG agenda (see our UK section 
below). 

• It appears that UK regulators have also been energised by these winds of change which 
mark an end to a period of political limbo, with the UK Financial Conduct Authority (FCA) 
publishing new UK listing rules (tune in to our upcoming webinar on the key updates) and 
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the Financial Reporting Council (FRC) announcing significant changes to the UK 
Stewardship Code. This will include a formal public consultation on the content of the Code 
later this year and changes designed to significantly reduce the reporting burden (effective 
immediately). Read our recent client note on this here. We will be following up with further 
detail on these changes, so watch this space.  

• It is not just in Europe where politics and sustainability have crossed paths. This month 
saw the conclusion of China’s third plenum, a meeting that takes place every five years, 
where the Central Committee of the Chinese Communist Party (CCP) makes decisions that 
guide policymakers in the coming years. This plenum communique urges officials to “make 
concerted efforts to cut carbon emissions” and “actively respond to climate change”. 
Notably, it was the first time that a CCP plenum document has mentioned carbon 
emissions reductions. It will be interesting to watch how China's policymakers respond to 
this positioning of climate and carbon in the future. 

Global Developments 

9. ICMA update new criteria and further guidelines to support the Green, Social, Sustainability, 
and Sustainability-Linked Bond Principles (multi-sector);  On 25 June, the International 
Capital Market Association introduced new criteria and further guidelines to support the 
Green, Social, Sustainability, and Sustainability-Linked Bond (SLB) Principles (the Principles).  

• Key details: In particular, the new materials and guidance include: 
o amended guidelines applicable to “Green Enabling Projects”: the document targets 

those projects that, while not explicitly green themselves, facilitate the 
implementation or development of a Green Project; and 

o amended guidelines for Sustainability-Linked Loans financing Bonds (SLLBs): these 
additions have been developed in collaboration with the Loan Market Association 
(LMA) and aim to improve the transparency and credibility of the SLLB market. 

• Additional updates and guidance on the Principles include: 
o 2024 update of the SLB Principles: this amendment clarifies KPI selection, ensuring 

KPIs align with the issuer’s sustainability strategy; 
o updates to the SLB KPIs Registry: this amendment adds KPIs related to 

environmental matters like biodiversity, the circular economy, water management, 
additional KPIs for sovereign issuers; and 

o 2024 edition of the Guidance Handbook: the document now incorporates two new 
questions about the newly published materials, refers to the new SLB disclosure 
data checklist, and recommendations for disclosing intermediate targets along with 
long-term goals, even if not stated as an SPT. 

o Additionally, ICMA has also published a new Annex in the Handbook – Harmonised 
Framework for Impact Reporting: it highlights processes for identifying 
environmental and social risks associated with eligible project categories for green 
bonds. 

6. IIGCC publishes the Net Zero Investment Framework 2.0 (asset owners and asset managers); 
On 24 June, the Institutional Investors Group on Climate Change (IIGCC) published the second 
iteration of the Net Zero Investment Framework (NZIF 2.0), the most widely used resource by 
investors to develop their individual net zero strategies and transition plans. The NZIF 2.0 is a 
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voluntary guide that is designed to be implemented at an organisational level and can be applied 
flexibly at fund or asset class level. 

• The NZIF 2.0 embeds requirements within the TCFD and ISSB frameworks and is designed 
to be used in conjunction with supplementary guidance and materials. 

• Key details: Some key updates to NZIF 2.0 are outlined below. 
• Financed emissions: “Portfolio Decarbonisation Reference Targets” have now been 

repositioned as “Objectives” rather than “Targets” to better support the intended purpose of 
“financing reduced emissions” rather than “reducing financed emissions”. 

• Asset class and thematic guidance: There is new guidance for Sovereign Bonds, Real 
Estate, and Private Debt, in addition to the inclusion of guidance published after the NZIF 
launched in 2021 for Infrastructure and Private Equity. 

• Other additions:  There are new emissions performance criterion for listed equities and 
corporate fixed income, and new certificate deposits guidance to support net zero cash 
management. Best practices shared by investors, collected from three years of 
implementation 

• Next steps: The NZIF 2.0 is considered a living document so further iterations of 
supplementary guidance can be expected. The IIGCC’s future workplan also includes 
guidance around investment themes including nature, emerging markets, just transition 
and index investing. 

7. Round-up of developments highlighting global momentum on nature-related global initiatives 
(multi-sector); As the market gets to grips with climate-related disclosures, we’re seeing 
continued and increasing developments around nature-related disclosures. 

• This month the Taskforce on Nature-related Financial Disclosures (TNFD) published 
finalised guidance for financial institutions, providing disclosure metrics for banks, 
re/insurance companies, asset managers and owners, and development finance 
institutions and sector guidance for eight real economy sectors, along with additional 
guidance on value chains, detailing how organisations can analyse their upstream and 
downstream value chain activities. TNFD also published five further guidance documents 
that are open for consultation (see our consultation section below). To help navigate these 
developments and more, check out our own TNFD & TCFD: Checklist & Delta Review tool! 

• The Science Based Targets Network (SBTN) has published new and updated technical 
guidance and resources for companies to set science-based targets for nature. This 
includes a new target-setting guide breaking down five key steps to the target setting 
process: assess, prioritise, set targets, act and track and a Corporate Manual for setting 
science-based targets for nature. SBTN will publish outcomes of its pilot of the guidance in 
September. 

• On 26 June, the Principles for Responsible Investment (PRI) launched “Spring” a new 
initiative to help investors target key corporations to halt or reverse nature loss by 2030. A 
coalition of 200 investors managing a combined $15trn in assets will focus on engaging 
with 40 key companies as well as an additional 20 focus companies to drive better 
corporate practices and political engagement on nature-related risks. 
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8. Network for Greening the Financial System resources on climate and nature (financial 
institutions);  Over the last month, Network for Greening the Financial System (NGFS), a 
network of 114 central banks and financial supervisors, published a selection of guides and 
reports on nature and climate. 

• Key details: 
• On 19 June, NGFS published the second edition of its guide on climate-related disclosure 

for central banks. The revised guide is organised around the four Task Force on Climate-
Related Financial Disclosures (TCFD) pillars, providing additional guidance for central 
banks. It distinguishes between foundational (referred to as "baseline") and complementary 
(referred to as "building block") disclosure recommendations, acknowledging there is no 
one-size-fits-all solution. It provides additional support on disclosing internal operations, as 
well as covering disclosure on institutional functions (that is, monetary policy, supervision 
and financial stability). 

• NGFS also published on 2 July a conceptual framework on nature-related financial risk for 
central banks and supervisors. The Framework offers a principle-based risk assessment to 
help operationalise incorporation of nature-related financial risks and does reference the 
TNFD framework. 

• On 2 July, NGFS published a report on the emerging trend of nature-related litigation. The 
report identifies categories of cases brought against corporates and financial institutions, 
including corporate sustainability due diligence legislation cases, tort, shareholder rights 
and anti-money laundering. These trends will continue to evolve as jurisdictions introduce 
new laws creating nature-related obligations, including the EU Corporate Sustainability Due 
Diligence Directive (EU CSDDD) and Deforestation Regulation (see our client note). The 
report highlights the substantial financial risks including legal costs, damages, fines, and 
increased insurance premiums. Even where cases fail, there can be “spillover effects” to 
entire sectors and to financial services. 

European Developments 

9. ESAs joint opinion on SFDR outcomes (asset management);  On 18 June, ESMA, the EBA and 
EIOPA (together, the European Supervisory Authorities or ESAs) published a joint opinion “On the 
assessment of the Sustainable Finance Disclosure Regulation (SFDR)” (Opinion), calling for a 
sustainable finance framework that caters for both green transition and enhanced consumer 
protection whilst taking into account lessons learned from how the SFDR is currently functioning.  

• Notably this month, the Autorité des Marchés Financiers (AMF) published findings of 
supervisory actions on sustainable finance, including outcomes of SFDR “SPOT” 
inspections. One of the main findings being that none of the asset managers investigated 
fully complied with the regulatory requirements under SFDR in their disclosures.  

• Key details: The Opinion explores the merits of introducing two voluntary product 
categories for financial products, "sustainable" and "transition”, with each category having a 
clear objective and criteria to reduce greenwashing risks. It also includes recommendations 
around simplifying the presentation of the disclosures for investors, improving definitions 
such as what comprises “sustainable investments” and the need to conduct consumer 
testing before proposals to review SFDR are put forward. The ESAs make nine further 
recommendations which are set out in detail in our client note. 

https://sites-simmons-simmons.vuturevx.com/e/qqkixavu3gaoa7w/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=ecc20d90-b4cb-46f3-9e44-dabac47d27c9&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.ngfs.net%252Fsites%252Fdefault%252Ffiles%252Fmedias%252Fdocuments%252Freport-nature-related-litigation-emerging-trends-lessons-climate.pdf%26data%3d05%257C02%257CNicole.Muir%2540simmons-simmons.com%257Ca79d9ed9a0e24d1d68d108dca1c675f4%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638563120979524217%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dgUsnQGqUNFpK%252BBMOvAMpMVFqyN1ImtBWYt%252FCyIygbrU%253D%26reserved%3d0&checksum=0CA6CDBD
https://sites-simmons-simmons.vuturevx.com/e/rrkkvzvvjvoehg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=ecc20d90-b4cb-46f3-9e44-dabac47d27c9&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.ngfs.net%252Fsites%252Fdefault%252Ffiles%252Fmedias%252Fdocuments%252Freport-nature-related-litigation-emerging-trends-lessons-climate.pdf%26data%3d05%257C02%257CNicole.Muir%2540simmons-simmons.com%257Ca79d9ed9a0e24d1d68d108dca1c675f4%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638563120979524217%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dgUsnQGqUNFpK%252BBMOvAMpMVFqyN1ImtBWYt%252FCyIygbrU%253D%26reserved%3d0&checksum=0CA6CDBD
https://sites-simmons-simmons.vuturevx.com/e/xyukfitqgashrta/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/akgcoik6ar8o3g/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/ueuwmdihx2a5cg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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• Our view: While the Opinion is not legally binding on any entity, it provides plenty of content 
for the Commission to ponder on as it considers next steps in its review of SFDR, though it 
remains to be seen whether the Commission will take up these recommendations. Timing 
on any next steps remains unclear at this stage and will be confirmed by the Commission 
in due course. 

14. EFRAG and TNFD publishes correspondence mapping between ESRS and TNFD (multi- 
sector); On 20 June, the Taskforce on Nature-related Financial Disclosures (TNFD) and 
European Financial Reporting Advisory Group (EFRAG) jointly published correspondence, 
mapping the commonalities between the European Sustainability Reporting Standards 
(ESRS) and the TNFD framework. 

• Key details: The correspondence highlights that there is a strong consistency between the 
TNFD and the ESRS related disclosure metrics, including in the areas outlined below. 

• Concepts and definitions: both the TNFD and ESRS recommend disclosures on nature-
related impacts, risks and opportunities as well as dependencies on nature (where risks are 
material). 

• Approach to materiality: the ESRS adopt a double materiality approach, whilst TNFD enables 
the use of different materiality approaches. 

• LEAP approach: the TNFD developed the LEAP (Locate-Evaluate-Access-Prepare) approach 
for firms to identify and assess their nature-related issues. The ESRS specify that 
companies may conduct their materiality assessment on the sustainability constituents of 
pollution, water, biodiversity and ecosystems, and circular economy using the LEAP 
approach, although this step is voluntary under the ESRS. 

• Reporting pillars: both the TNFD framework and ESRS are organised around the four TCFD 
disclosure pillars (i.e., governance, metrics and targets, strategy and risk management), 
now also incorporated into the ISSB’s IFRS Standards. 

• Next steps: EFRAG and the TNFD intend to develop guidance and tools to support the 
disclosure of nature-related information, although no specific deadlines are mentioned. 

  

UK Developments  

15. King’s Speech announces key Bills to be introduced by the UK Government (multi-
sector); On 17 July, the King’s Speech and the accompanying background briefing notes set 
out the new Government’s legislative agenda and plan to introduce forty new Bills. Outlined 
below are those of relevance to the UK sustainability agenda. 

• Key details: 
• Great British Energy Bill: A new publicly owned clean power company will be created. It will 

be headquartered in Scotland and aim to help accelerate investment in renewable energy, 
such as offshore wind. 

• National Wealth Fund (NWF) Bill: A new fund will be set up to invest £7.3bn over five years in 
infrastructure and clean energy, with the goal of deploying public capital to unlock private 
investment. It aims to align the existing strategy of the UK Infrastructure Bank and British 
Business Bank under the new NWF. 

https://sites-simmons-simmons.vuturevx.com/e/qe0kbk1pluoxbw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/tceap28wwlhxyua/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/kyu67ujndifpzvg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/80ilsun3yzs4ia/ecc20d90-b4cb-46f3-9e44-dabac47d27c9


 

 

 

 

126 

 

• Sustainable Aviation Fuel (SAF) Bill: The Government will mandate the supply of SAF in the 
UK by obliging suppliers to have at least 10 % SAF in their fuel mix supplied to airlines. The 
Bill also introduces a revenue certainty mechanism for SAF producers who are looking to 
invest in new plants in the UK. 

• Planning and Infrastructure Bill: The Bill aims to accelerate house building and infrastructure 
delivery by speeding up and streamlining planning processes and increasing local planning 
authorities’ capacity. Notably, the Bill also includes mention of using developments to fund 
nature recovery. 

• Water (Special Measures) Bill: The Bill aims to strengthen regulation of the water sector, 
giving regulator new powers to ban the payment of bonuses if environmental standards are 
not met, and increase accountability for water executives. This includes personal criminal 
liability for executives for lawbreaking. 

• The Crown Estate Bill: The Crown Estate will be modernised to enable the body to borrow, 
widen existing investment powers, changing the source of funding for expenses, and 
increase the maximum number of commissioners. 

• Audit Reform and Corporate Governance Bill: Changes to the audit, corporate report and 
corporate governance regimes had been proposed by the previous Government following a 
series of high-profile collapses of large corporates. However, work on these changes had 
been halted following concerns about the increasing reporting burden facing companies. 
We assume that the changes to be introduced by the draft Bill will be based largely on the 
proposals included in the previous Government’s white paper. You can read our summary 
of the proposals included in the white paper here. 

12. FCA guidance on notifications under SDR regime (asset management); On 1 July, the FCA 
added a new section to its webpage, “Sustainability disclosure and labelling regime”. The 
section, relevant for funds using (or intending to use) a label under the Sustainability 
Disclosure Requirements (SDR) regime, sets out how firms should notify it when a fund is 
using an investment label and how to apply to make associated changes to the fund’s name, 
investment aims or policy. For more information on the SDR, see our client note here. When 
using an investment label, firms should notify the FCA using the form on Connect, its online 
notification and applications system. 

• What steps a firm should take will depend on whether the fund is: 
o an authorised fund considered to meet the label criteria without changes; 
o an authorised fund considered to require changes; 
o a new fund considered to meet the label criteria; or 
o an in-scope unauthorised AIF. 

• Next steps: Investment labels can be displayed from 31 July, while firms must meet the 
naming and marketing rules from 2 December. 

Middle East And Africa Developments 

16. SFWG launches Principles for Sustainability-Related Disclosures for Reporting Entities 
(multi-sector); On 14 June, the UAE Sustainable Finance Working Group (SFWG) introduced 
the 'Principles for Sustainability-Related Disclosures for Reporting Entities' (the Disclosure 
Principles). The Disclosure Principles serve as a declaration of common understanding 
among the UAE SFWG members of the minimum expectations in this area, within their 
respective jurisdictions, to ensure the development and implementation of disclosure 

https://sites-simmons-simmons.vuturevx.com/e/p202r5tpyx7xymw/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/a0e1qrdkfyp4xq/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/wtemtivqufuvha/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/13kkvakevrfig/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/enkqguvbhdq9tzq/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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frameworks in line with these principles. The Disclosure Principles build on previous initiatives, 
like the 'Principles for the Effective Management of Climate-Related Financial Risks' from 
2023. 

• Key details: The Disclosure Principles outline four core principles for reporting entities: 
o Implementing appropriate policies, procedures and systems: Reporting entities 

should establish internal systems to monitor and report material sustainability-
related risks, addressing data gaps within their data governance framework. They 
should ensure timely delivery of data and analysis to the board of directors and 
senior management for informed decision-making, and issue timely public reports 
containing data and sustainability-related information. 

o Considering key factors when disclosing climate-related risks and 
opportunities: Within disclosures, reporting entities should consider factors such as: 
transparency, materiality, consistency and comparability, verification and assurance 
and continual review and improvement. 

o Ensuring disclosures accurately represent the entity's operations: Disclosures should 
cover the reporting entities: governance, strategy, risk management, metrics and 
targets. 

o Enhancing transparency and quality of sustainability-related disclosure: For product-
level disclosures, market participants should address the following elements: 
labelling and classification, objectives disclosure, strategies disclosure, risk 
disclosure, marketing materials and monitoring and reporting. 

• Next steps: The UAE SFWG member authorities are now expected to officially release the 
principles for licensed financial institutions to encourage adoption. 

Americas Developments 

8. Canada amends its Competition Act with new green provisions (multi-sector); On 20 June, 
Canada gave Royal Assent to Bill C-59, amending the Canadian Competition Act (the Act), 
which includes a flurry of new provisions, notably including a prohibition on greenwashing. 

• Key details: The Act introduces a stand-alone prohibition on greenwashing. It prohibits 
“statements, warranties or guarantees” of a product’s benefits or benefits of a business or 
business activity for “protecting or restoring the environment or mitigating the environmental, 
social and ecological causes or effects of climate change” that are not based on an 
“adequate and proper test” or “adequate and proper substantiation in accordance with 
internationally recognised methodology”. 

• In particular, the Act contains key enforcement measures, including fines up to CA$10 
million (CA$15 million for subsequent orders); or three times the benefit derived from the 
misrepresentation, or if that cannot be reasonably determined, up to 3 percent of the 
corporation’s annual worldwide gross revenues. It also introduces a means by which 
private parties may be able to bring cases to the Competition Tribunal to enforce provisions 
of the Act from June 2025.  

 APAC Developments 

https://sites-simmons-simmons.vuturevx.com/e/xyeyquieegbgdya/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/e/xkqhyaairdt0pg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=ecc20d90-b4cb-46f3-9e44-dabac47d27c9&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.parl.ca%252FDocumentViewer%252Fen%252F44-1%252Fbill%252FC-59%252Froyal-assent%26data%3d05%257C02%257CSuzie.Rowson%2540simmons-simmons.com%257Cb46184fd157d4eebc15408dc99acb703%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638554214322981058%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C0%257C%257C%257C%26sdata%3dyBp%252BuojN%252BNwXM6sVpik2HCxptXGZvJ7mmEoLetXvcPg%253D%26reserved%3d0&checksum=BF5E29D6


 

 

 

 

128 

 

9. Australia Sustainable Finance Roadmap (financial institutions); On 19 June, the Australian 
Government, as part of its wider Sustainable Finance Strategy, released the Sustainable 
Finance Roadmap (the Roadmap), setting out its goals for the implementation of key 
sustainable finance reforms. 

• Key details: The Roadmap sets out the Government’s sustainable priorities, which have been 
split into three pillars and focuses on the following: 

o Pillar 1: Improve transparency on climate and sustainability: This includes 
implementing mandatory climate-related financial disclosure requirements for large 
businesses and financial institutions; developing the Sustainable Finance 
Taxonomy; developing and publishing best practice guidance for the disclosure of 
transition plans by the end of 2025; and the development of sustainable investment 
product labels. 

o Pillar 2: Financial System Capabilities: Focusing on enhancing market supervision 
and enforcement; Identifying and responding to systemic financial risks; and 
enhancing sustainability related data challenges. 

o Pillar 3: Government leadership and engagement: Supported by initiatives such 
as issuing Australian sovereign green bonds. The first of which was issued on 4 
June and was oversubscribed. The green bond programme is intended to help 
mobilise additional climate-aligned capital and support the development of 
Australia’s broader sustainable finance markets, whilst reinforcing the commitment 
to climate, environmental and other sustainability-related goals. 

• Next steps: The Roadmap will likely result in a stream of policy activity for Australia in the 
year ahead. Certain initiatives will be subject to consultation. Meanwhile, firms (particularly 
those with global footprints) should monitor progress, as these priorities move through the 
legislative process and be prepared to have a say on the industry consultation coming up in 
the months ahead. 

10. New Zealand Sustainable Finance Taxonomy Recommendations published (multi-sector); 
On 3 July, the New Zealand Centre for Sustainable Finance (CSF) published Key Design 
Recommendations for developing a Sustainable Finance Taxonomy (NZ Taxonomy). The 
recommendations were prepared by an independent technical advisory group (ITAG), 
comprised of climate, iwi/Māori, academia, data and sustainable finance experts to assist in 
the framing of the NZ Taxonomy. 

• Key details: The NZ Taxonomy recommendations are based on five core guiding principles: 
o Credibility: the NZ Taxonomy needs to be transparent in its governance structure 

and content; 
o Usability: to be easily understood by a spectrum of different end users and promote 

data and metrics that are easy to report against. 
o Interoperability: as much as possible, it should align with international standards and 

best practices for the design of its structure, the components of the technical 
screening criteria (TSC) and do no significant harm. 

o Culture: establish and learn from cultures in which nature is not seen simply in 
monetary terms. Indigenous cultures and rights are a core principle underlying the 
entire NZ Taxonomy. Iwi and Māori leaders will be represented in all governance 
tiers, and indigenous views of nature will be integrated in the design of the TSC. 

https://sites-simmons-simmons.vuturevx.com/e/xkqhyaairdt0pg/ecc20d90-b4cb-46f3-9e44-dabac47d27c9
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o Prioritisation: regarding social objectives, the NZ Taxonomy should follow 
international convention by focusing initially on environmental objectives. Some 
taxonomies (e.g. Mexico) have sought to include social objectives, but they are 
considered at the entity level rather than at the activity level, which is not the current 
mandate or focus of the proposed NZ Taxonomy. Any expansion of the NZ 
Taxonomy to include social objectives could be further addressed in the next phase 
of its development process. 

• Next steps: The ITAG’s recommendations will be reviewed for the future phases of the NZ 
Taxonomy as it moves through the legislative process. 

 

EU SUSTAINABLE FINANCE DISCLOSURE REGULATION (SFDR) 

 

UK CLIMATE-RELATED DISCLOSURES – SELL-SIDE 

 

EU TAXONOMY REGULATION 

 

EU ANTI-GREENWASHING DIRECTIVE: AMENDMENTS TO UCPD 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2020/01/eu-finalises-sustainable-finance-taxonomy.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2020/01/eu-finalises-sustainable-finance-taxonomy.pdf
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EU REGULATION OF ESG RATINGS PROVIDERS 

 

 

CORPORATE SUSTAINABILITY DUE DILIGENCE DIRECTIVE (CS3D) 

 

EU GREEN BOND REGULATION 

 

UK GREEN STRATEGY 

https://www.cliffordchance.com/briefings/2022/03/european-commission-proposes-mandatory-human-rights-and-environm.html
https://www.cliffordchance.com/briefings/2022/06/european-green-bond-regulation-.html
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
https://www.cliffordchance.com/briefings/2022/03/european-commission-proposes-mandatory-human-rights-and-environm.html
https://www.cliffordchance.com/briefings/2022/06/european-green-bond-regulation-.html
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UK CLIMATE-RELATED DISCLOSURES – LISTED ISSUERS 

 

SUSTAINABILITY DISCLOSURES AND INVESTMENT LABELS 

 

UK DIVERSITY IN FINANCIAL SERVICES 

 

FSB stocktake of members’ regulatory and supervisory initiatives on nature-related financial risks 

• On 18 July, the FSB published a stocktake of its member financial authorities’ initiatives 
related to the identification and assessment of nature-related financial risks. The stocktake, 
which will be delivered to the 25-26 July meeting of G20 Finance Ministers and Central 
Bank Governors, describes both supervisory and regulatory initiatives, and also central 

https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/FCA-consults-on-extending-climate-related-disclosure-requirements-and-certain-ESG-matters.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2022/12/uk-asset-managers-face-new-rules-to-clamp-down-on-greenwashing.pdf
https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
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https://www.cliffordchance.com/content/dam/cliffordchance/briefings/2021/07/uk-client-briefing-the-fca-pra-and-bank-of-england-have-published-a-discussion-paper-seeking-views-on-proposed-regulatory-plans-to-improve-diversity-and-inclusion-in-regulated-firms.pdf
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banks’ and supervisors’ analytical work on whether and how nature degradation, including 
loss of biodiversity, is a financial risk.  

• The findings include: (i) financial authorities are at different stages of evaluating the 
relevance of biodiversity loss and other nature-related risks as a financial risk, with 
approaches varying, in part due to differing mandates; (ii) financial authorities categorise 
nature-related risks into the same two types of risks typically used in climate-related 
financial risk analysis: physical and transition risks.  

• However, analytical work faces major data and modelling challenges. Authorities’ work to 
date indicates that financial institutions face large exposures to physical risk via their 
investments and financing activities, but that analytical work needs to be further developed 
to better translate estimates of financial exposures into measures of risk. Authorities 
recognise the strong connections between climate risk and nature, and that more needs to 
be done to develop a more holistic approach that considers interdependencies between 
climate- and nature-related financial risks; and (iii) regulatory and supervisory work is also 
at an early stage globally, and approaches differ considerably across jurisdictions and 
institutions. The stocktake highlights examples of approaches taken by international 
organisations and authorities.  

• There is a general recognition that more expertise is needed in the supervisory community, 
in central banks, and in the private sector to understand and, where needed, address 
nature-related risks. 

• Press release → 
• Stocktake → 

Barclays calls on UK to support climate-tech companies Barclays has called on the UK government 
to tackle a critical funding gap that is stalling the growth of climate-tech firms. The bank's 
recommendations include creating specific funds and expanding financing mechanisms to 
support companies that face high upfront costs and long timelines to profitability. "The UK is 
renowned for its innovation, but there is a missing middle of capital holding back successfully 
scaling viable real economy ideas that can support the transition to net zero," said Daniel Hanna, 
Barclays' global head of sustainable finance. Bloomberg 

 

NGFS note on improving greenhouse gas emissions data 

• On 16 July, the NGFS published an information note on improving greenhouse gas (GHG) 
emissions data. The note highlights several issues that should be addressed to improve 
GHG emission data, and therefore reduce the climate data gap for different use-cases in 
the financial system.  

• The NGFS consider that central banks, supervisors and regulators need to accelerate data 
collection of financed emissions by financial institutions, while regulatory authorities could 
provide information through their websites to disseminate information as a way to increase 
supervised entities’ awareness of the importance of sustainability indicators. The NGFS 
recommends that supervisors may want to coordinate with governmental agencies on the 
collection and dissemination of emission data, to facilitate the transition toward a net-zero 
economy.  

• Public availability of comprehensive, consistent, and comparable emission data and 
financial indicators is needed to facilitate both disclosure and harmonisation. The NGFS 

https://comms.aoshearman.com/e/lbec0ss6ijem1fw/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/jgk6hkdzkjenuga/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://r.smartbrief.com/resp/smdKBWmgBjDCwvlCCidWqYCicNSmOS?format=multipart
https://r.smartbrief.com/resp/smdKBWmgBjDCwvlCCidWqYCicNSmOS?format=multipart
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propose several measures that could enhance the granularity and comparability of 
emissions data, including: (i) harmonising the metrics in reporting standards; (ii) 
encouraging coordination between supervisors and government agencies in the collection 
and dissemination of emissions data; and (iii) intensifying collaboration across public 
bodies, financial institutions, and businesses to address the challenges of emissions data. 

• Press release → 
• Information note → 

MARF registers a new Commercial Paper Programme from Green Volt for 75 million euros; BME;  
It is the eighth Portuguese company to be financed through BME's fixed income market Green 
Volt Energias Renovaveis has registered a new Green Commercial Paper Programme on BME's 
fixed income market, MARF, for an amount of 75 million euros. Green Volt is the eighth 
Portuguese company to come to this market to expand and diversify its financing options and 
access new international investors. Bankinter Investment participates as Arranger of the 
programme. Bankinter, Banco Finantia and PKF Attest Capital Markets are the appointed 
Placement Entities. VGM Advisory Partners is the Registered Advisor of Greenvolt in MARF. 
/jlne.ws/4fp9iAC 
 

Carlyle invests in oil and gas despite industry shift Carlyle's main rivals have stepped away from 
fossil fuel projects, but the company continues to invest in oil and gas assets globally, 
advocating for responsible investment in fossil fuels despite industry trends towards 
divestment. The firm's second energy fund has outperformed many peers, achieving a 1.7 times 
multiple on invested capital and a 13% net annual return.  Financial Times 

 

Climate Resilience Dialogue – final report; On 30 July 2024, the Climate Resilience Dialogue published 
its final report. 

• The Climate Resilience Dialogue is a temporary group of stakeholders set up at the initiative 
of the European Commission (Commission) to discuss ways to narrow the climate 
protection gap and increase the resilience of the economies and societies to the effects of 
climate change. 

• The final report provides: 
o A brief overview of the main climate-related perils and hazards to which people, 

businesses, and assets are exposed and vulnerable to today in Europe (chapter 1). 
o An analysis of the key contributing factors of the climate protection gap, 

encompassing risk awareness, risk assessment and other supply and demand 
factors such as affordability of the premiums, mistrust vis-à-vis insurance and limits 
to the insurability of risks (chapter 2). 

o An analysis into the solution space by focusing on risk reduction, risk sharing and 
risk transfer approaches, such as public-private partnerships and other insurance-
based solutions, including evolving insurance-based approaches that have the 
potential to overcome some of the barriers of the climate protection gap (chapters 
3 and 4). 

https://comms.aoshearman.com/e/kkueytjw7pljdeg/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://comms.aoshearman.com/e/zcumgusdbbmveua/e71131ae-b8ee-4b5f-b37e-bdef3e751ced
https://9l79n8cab.cc.rs6.net/tn.jsp?f=001s0d-vIru9kCxb9i35a9aI-ucFkbddWgaOOLErt4ZdcWvKmX4xEA89hFk4vI_vS3scBEAmHkM57Qvf82Q5CqmTYCjJJzjUe5qYn30NjL5sUamLkFK9-_YrqCtKpuCxJZPsKd5HZsgxWgRxdpAsqckyA==&c=RMPo4pcQ2DB4r7vbMHrVOyNXSDi470Mlohp45pdLHUIFo3Ry-xzhwg==&ch=zlDtBXLKarkvgiIm6NW-lEgfSFM6OPKUUQLCz0QPfDjlaO8lLnZNrg==
https://r.smartbrief.com/resp/snfHBWmgBjDCybdzCidWqYCicNMXlJ?format=multipart
https://r.smartbrief.com/resp/snfHBWmgBjDCybdzCidWqYCicNMXlJ?format=multipart
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=cb006cb3fe&e=9755269a15
https://regulationtomorrow.us3.list-manage.com/track/click?u=43b7c58a9a1fa3ef1ce018981&id=c04853550c&e=9755269a15
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o A deep-dive into the main climate-related perils in Europe, covering floods, wildfire, 
heatwave, drought and storms, including lessons, good practices, and potential 
solutions stemming from past events that could be implemented to increase 
climate resilience (chapter 6). 

Ends. 04 August  2024 


